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Memorandum 70-A9

Subjects New Topic--The Collateral Source Rule

At the April 1970 meeting, the Commission tentatively determined that it
would request authority from the 1971 Legislature to make a study of the col-
lateral source rule as it applies to tort and contract actions.

This study originally arose out of the statement in the Souze case (Ex~
hibit I--pink--attached} that implied that the collateral source rule did not
apply in tort actions egainst a public entity. A study undertaken in response
to the Souza case was discontinued when the California Supreme Court held in
the Helfend case (Exhibit IT--yellow--attached) that the collateral source
rule does apply in tort actions against public entities. The Court pointed
out that the rule is an essential part of our system of computing damages.

(In jurisdictions where the collateral source rule does not apply, the plain-
tiff recovers his attorney's fees.)

When the Cammission requests authority to study = particular topiec, our
report to the Legislature indicates why the topic needs study--that is, in what
respect the law is deficient-~and, usually, the scopes of the topic. Before
the staff attempts to prepare a statement requesting authority to study the
collateral source rule, it would be helpful if the Commission would indicate
the reasons that should be included in the statement why the study is needed,
the particular problems with existing law that indicate the law is deficient,
and the scope of the study. Attached (white) is a staff memorandum on the
collateral source rule as applied to public entities. This memorandum generally
points out the kinds of problems involved in the study. Professor Fleming, who
appeared at one of our meetings, stated that he believed a study of the collat--

eral source rule invelved a study of the whole concept of damages and recoverable

costs. (He is perhaps tkz outstanding expert in the United States on this matter.)

Respectfully submitted,

John H. DeMoully
Executive Secretary
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CITY OF SALINAS, Plaintiff, Cross-defendant sad Ap-.
pellant, v. BOUZA & McCUE CONSTRUOTION
COMPANY. INC., Defendant, C plninant and
Appeltant; ABTNA CASUALTY & BTY COM-
PANY, Defendant and Appellant; ARMCO DRAINAGE
& METAL PRODUCTS, INC,, Defendant, Croms-defend-
ant nnd Respondent. ' :

{1] Building Contrncts — Remediss Avallable: Frand — Concest-
" ment—Condition of Property.—Geaersily, an owner failing o
impart kovwledge of difiouities tu be enccusitered in s build-
ing project will be linble for misrepreseniation it the contrac-
tor is nitable to porform actording to conteact provisions.
{9] Public Works—Tame and Oonditions Affecting Oentract.—
Oenerni provisions in & public works eontract diresting bidders
1o exnmine subscil eonditions cannot exeuss a governmentsl
ageney for ity aetive concanlment of nach conditiona
{8] Accord sad Satiafaction--Requisites: Public ‘Worke—Termé

and Oopditions Affecting Oomtract—Modifiontion of » pullie .

works contract to provide that the parties had -desided to

setile their dispute by agrecment, could npt be deemed to

seitle o dispute over problems of which the sontyaeior was

not thew saware, and whish, perfores, the parties could not
intend to inelmde in the agreement. :

{4] Fraud—Questions of Fact—Ralisncs: Public Works—Terms
and Conditicns Afecting Comtract.—Relinnte generaily is a
question of fuct) and g clause in an agreemient modifying &
publie worke sontrast, calling for and representing that the
conteactor bas nndertaken & foll exsmination acd inspeetion
of all matters and things telating to the senfraet, did not har
the enntractor’s claiia of relionee on the publie sntity’s repre-
sentation na to sojl esnditions for the projest; ke investigs-

McE. Dig. Referoncea: [1] Building and Comutruction Con-
tencts, §26; Frand snd Deecit, §13(31(b); [2. B) Publie Waorks,

£5: [3] Aeeord and Satisfactiun, §2: Dublie. Works, §5; (4]

Frand and Beeeit, §01(8): Pablic Works, $i: [0] Dumnges,

§ 212 17, 41 Damnges, § 215, (91 Daages, § 217; Poblie Works,

§7: [1% 17} Public Works, §7: [11] Damnges, §54; Stete of

Califoruin, §573 [12] Damagen, §156: State of Culifornia, §57:

[13] Damages, § 136; Municipul Corporations, §437: [14] Tia-

eovery, §6; 115, 18] Costa, §46; [18, "}0] Fnbeirest, §19; [19)

Interest, §§ 3, 18; {271} Costs; §32; Municipal C{&rﬂnrationu, & 328,
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tion undertaken Tay have been imperfeet besause of pre-exist-
ing and continning miscepresentation hy the nondiseloance of
 hkpoawn eotnditions, :

(5] Public Works—Terma snd Oonditions Affecting Contrset,—
Yxenlputory provisious for the bengsit of & public entity in an
ngreement modifying its eontract: for the eonstrnetion of &
seweriine, to settle dixputes with the eantractor who ctecun- -
tered sahsurfaes difficalties beesass of aoil conditions, did not
exouse the puhlie entity’s frand of active concealment of fur-
ther sobaurface diffenltirs to be ¢nruuntered becaunse of wnil
eonditions, knawn to the publie entity but not known to the
rontractor at the time of the modifieation, ’ ‘

[8] Damages—Findings.—A trial court is not required to sel ou
wither its computations or the pariieniat cvidence on whieh it
way have velied in deteymining the amount of dameges.

{7] 1d.—Appeal.—An sppellate court! is not conserned with the
weight of testimony, partieutarly with refereace to the nmount
of damagen f : : -

[8] Jd.—Appeal—In reviewing the evidence as to dsmages, tha
pertinent inquiry on sppeal is whether there wan mubstantinl

- wapgort in the evidenes for the trisl eonri's fnding as to
* dminnges, and appellant has the dbupden to démensteate srvor in
the determination of the smount. | o _

{93 44.—Appeal—Queetions of Fact: Pubiis. Works—Rights: of
Oontractor—Damages.—An appellete eourt must aceept ns
true sll dvidence tending to establish the enrreciness of the

trial eontt's findings, taking into acceunt all ressonabie infer-

cnees; and it must he deemed milfeiont evidener of damage.
that o publie worke contrastor intindated businesa reenvids add
testimony of setual, reasonable eosts, and estinated cost of o
poblic works pioject prior to disenvery of soil eanditions min-
eepresented by the pullie entity, that the entity did mnat
challenge the valmetion of sany partienlar ilem, and that it did |
not introdues any avidenss to conktrovert the valuations hy the
rantraetor and ita witnessds. :

f10s, 10b] Public Works - Righta of Coniractor — Damages. --
Though an awned .of dameges té s puhiic’ works eontraetar
fairly purporied to represent the demages saused hy a city's
hreaeh in misrepresenting soil eonditions to he eneountered in
the construction project, the méensure of dmnages waa im-
praperly determined where it eould not he said that the
nmount of demngres repressnted the oncompensaicd damages ta
the contractor in the absence of n determination as to whether
thy evntractor reecived some reimbnrsement for loas from a

(5] Sec-OxlJar.8d, Public Works sud Contracts, § 18; AmJur.,
Public Works and Contraeis (1st ed §105). -
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eollateral souree pursaant to an agreement of indempity with
its supplier of pipe nsed in ihe projeet. o

[11) Damages—Mosvare of Damsyés—Torts:. Siate of Oalifornia
~-Linbility.-—Though genvrally rn injured party's receipt of
eompenestion” for his losses frare & collateral source, whoily
independent of the tortfeasor, dbes not preeiods or yedues the
damagen to which the injured party is entitled from the tort-
fensor, thix eoilateral souree rule doey not apply against a
publia sntity, ' .

{12] Id.—Exemplary Damages: Stats of Osliforain—Lishility.—
The levying of punitive dameges against & publia entity has
not been authorized; to do so would impose sn usjust barden
on the innocent taxpaycr without directly pemolising the

. wrongdoer. i ) i

{13) I4—Exewplary Damages: Manicipal Oorporatiens—Torts—

Liability.—The Snpreme Court eannot imposs on a city apy . .

measure of dirsct dameges that are punitive in nature; it

neeeasnrily follows thet the coust is foreclosed from doing it

by su indirect sad collateral routs. : '
[14] Discovery—Matters Distovershle —Where & city med » pub- -
lis works contractor und its sapplier of produets for braaeh of .
eontract and the contractor fled a eross-somplaint ageinst the
tily, aa well aa the supplier, alldging the supplier’s guarsnion
of piping. for the projeet and its promise to indemnify the ..
sontracior for sny losses, & prpper resolution of the ognl
relationghips and consomitant obligations, &s between the don-

troetur, its supplier, and the ciiy sonld ba renched onfy alter - |
full consideration of sl the evifence bearing on those ques. . -

tions and its legal efect on the parties” position; ascordingly,
the trinl eourt erred in refusing to permit diselosure of the
ngreamint botwadn the eontractor and ite mapplier, ‘

15, 154] Costa—Time of Filing-—Reallef From Defasit-—-A triul
court’s determination to grant relief to the preveiling parties
for failure to flle timely east bills wae rot heyond its disere-
tion wheee it appenred that reapanaibie conasel, s} being from
different towns from that in which the court was loewted,
expeeted aoties of the signing and fiing of the findings, con-
clusiong, and judgment, that they were not undnly soncerned
about lack of notice, nssiming the triml judge was on his
annual vueation over the Labor Day holidays, that a telephone
inquiry produced no response, that their notices of a motion
for new trial indieated for the first time o Judgment had heen
fled, mud that they then diligently pursmed their motion for
reliel from default. . B R

{16] Id-Time of Filing—Relief From Defaslt.—Ja mling on a.
muticn for relief for fuilurs to file timely oast bills, it in for
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the trisl court to determioe ail confliete in the testimony or

aifdavits in support of or opposition to the wotion; when _ 1

there is a confiict, tie trinl court's deterimination is conclusive _ 1

on appeal, ; . |
{17} Public Works—Rights agd Liabilities of Contractor.—1In & ‘
. 4ity's sotion for breach of egntrnet against & pubiis works

coptrastor and its supplior, no error sppeared in denyving the

city recovery frow: the supplier where suillcient evidence wun-

ported findings that the 4ity’s misrepresentativng as o ‘soil

sonditions wore the sole proximate cnuse uf the failure of the

project; sven if the nleged agreement beswepn the contractoy

and its anpplier for indemnity againet lowsea could be eon-

struad as includiag, for the city's benefit, & gunrantee of the

adequecy of the aupplier’s piping for installation under sait

canditious as represeuted, the ¢ity’s misrepresentation of thase

eonditions would relisve the snpplier,

[13a, 18b] Intsramt—Time From Which Toterest Rass—Whero a

- coniraetors eompletion of a dowerline for a city was not
aeceptable on the completion .date, though the contrector's
perlorniance eould be deemed to have been preventod by the
eity’s Inisrepresentations s to il sonditions, Civ, Code, § 3297, _

did not allow for the contractor's reenvery of intereat ngaingd
the sity prior 1o jndgment, f -

(18] Id--Liability of Public Eatity: Thue From Which Intarest
Ruse—Under Civ. Code, §3287, eoncerning the recovery of
interest from g debtor, incheding a publie entity, by one en. °
titled to dnmages, interest eannot be awarded from the day on
"which the right to recover in vested whern the amount nf
damages cannnt be ascertained. exeept by the resolution of _

© eonflioting seidance, N :

[80] I&—Time From Which Iatevest Buae—In an action Zar -t
hreach of an expesss contrset for the perfornance of ‘serviges,
‘interest in not recoverahle prior fo jadgment where, beenuse of
dafendant's prevention of performante, the amount due eannat |
“bo ¢omputed by the vORiraot terms, therehy rendering  the
damages uncertnin and ineapable of being wade certsin by

erlentation,
{21]) Oosta—Tiems Allowable—Attorney's Fesa: ‘Muaicipat Garpo-
rations—Contracta—Law Tt 0 ¢ity's aetion agxinat

the suraty on the bond of a pubiic works cculraetor, the city : : '
was neither & politicat subdivision nor pn apeney of the atate

from wham: the surely might resover atioroey’y fees purnannt

to Gov, Code, § 4207, R :

APPEAL from a judgment of the Superior Court of San _ '
Benito County. Bdward I, Brady, Judge. Reversed in part
with directiona and affrmed in Ppart, _ ‘




.

Mar. 1967} Crry oF Savvag v. Sovua & MeCox 221

Congrruerion Co,
ek C.ad 937 87 Cal Rptr, 7, 434 P24 481)

Action by city for breach of contract and croas-action for
damages for misrepresentation of seil conditiona, Judgment

. for defendant affirmed in part and reversed in part with

directiona.

Donald A. Way, City Attorney, J. T. Harrington and Wil-
iam B. Boone for Plaintiff, Crons-defendant and Appeilant.

Steel & Arostegui and Robert W, Steel’ for Defondant,
Crosg-complainant end .ﬁppeil.mt anﬂ for Defendant and Ap-
pellant.

Theten, Marrin, Johnson & Bndges as Amiei Cariae on be-
half of Defendam, Cross-complninant sad Appeliant,

Brndford, Cross, Dabl & Hefner and Loren 8 Dah) fm- .
Defendant, Cross-defendant and Respondent,

PEEK, J.*—On these appeals the City of Salinas disputes
findings that it misrepresented soil conditions to the damage
of Souza & McCue Construction Company, its general eon-
tractor under a 1958 contract for thé eongtruction of a sewer.
Lina, .

The aetion waa commeneed by the eity for damnages for
Bouza’s alleged breach of the contraét. The eity also sought to

resover from Souza’s surety, the Astna Casualty & Surety -

Cormpany, and from Armeo Draimage & Metal Produets, Ine.,
a gupplier ¢f produets to Souza. In & pleading denominated s
cross-complaint, Soues set forth causes of action against the
eity for the recovery of the balanes silegedly due under the
eontract, and & common count for goods and services. Sousa
also cross-complained agninsgt Arwed, alleging that the latter
guaranteed performance of piping it supplied and had prom- .

. ised to indemnify Souza for any lpsses. After the eity an-

swered the eross-compluint, the trial court refused to allow
Souza to amend to inelude causes of action sgainst the oity
for fraudulent misrepresentation anid breach of implied war-
ranty of site eonditions. We granted.a writ of mandate dirvect-
ing the trial conrt to allow the filing of such rn amendment.
{Souza & McCue Congtr. Co. v. Superior Court (1962) 57
Cal,2d 508 [20 Cal.Ripir. 634, 370 P.24d 333].)

*Retired Asoctate Justive of the Buprainu Court sitting under asstgn-
ment by the Cheirman of the Judicial Couneil.
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At the conclusion of the trial the eourt fotnd that the eity
materially misrepresented soil conditions by failing to inform
Souza and other bidders of unstable conditions known to it,
that the eity intended that Bousd prepare its bid basad ob
aueh misrepresentotions, that Souza réasounhly relied on the
‘misrepresentations in bidding on the contract, and thai Souza
should recover damages in the amount of $124,106, as proxi-
mately caused by the city's fraudulent. breach of eontract. 41l
other elaims for relief were denied. On this appeal, the city’s -
main contention is that the foregoing findings, and the judg-
ment based thereon, are not gupperted by the evidence.

There was considerable testimony that the city’s chief en-
gineer in charge of the project, and other offieials involved
therein, kad knowledge, from their gemeral knowledge ol the
city and from past project experience, of highly unstable con-
ditions existing in the subscils along:the plotted line of the
sewer. They knew thet particularly diffleult conditions were
likely to be cncountered in an extensive slough aree which the
route crossed. There was also evidencq that the chief enginesr
divectsd an independent testing firm to take borings at pre.
scleeted spacings and loestions which avoided the area of the
~ greatest unsettled eonditions; that the method of taking the
tests was misieading; that the reporis of these boring tests
were sent to bidders only s few days before the opening of
bids, and that while it would have been proper practice to
warn bidders of anticipated diffienlt conditions, the city off-
einls did not do 90, :

{11 It is the general rale that by failing to impart iis
knowledge of difSculties to be encountered in & project, the
owner will be Jiable for misrepresentation if the contractor is
anable to perform necording to the contract provisions, (Ses
United States ¥. Spearin (1918) 248 UK. 132 [63 L.Bd. 166,
89 8.t 59); United Stater v. Ailanlic Dredging Co. (1920)

253 17.8. 1, 1112 [64 L. B4, 785, 40 B.CL. 423]; Gago v. Los
Angeles Flood Comirol Dist. (1241) '45 Cal.App.2d 334, 338,
341.342 {114 P.2A 65]; 4. Teichert ¢ Som, Inc. v. Stofs of
g;lifmia' {1965) 235 Cal.App.2d 736, 755 {48 CalRptr.

51.) : ,

In a factually similar case, the contractor enconntered fun-
umual quantities of quicksand and extensive subsoil water con-

ditions whiek had not bsen shown on the plans or specifica-.
tions . . . information as to whith, slthongh known fo it, had
been withheld by the eity.”’ (Valentini v. City of Adrion
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(1966) 747 Mich. 530, 533 {79 N.W.2d 885].) An award of
damages was affirmed because, n8 stated at page 534: *“The
withholiling by the city of its knowledge . . . resolting in
exeessive cost of construction, forms actionable basis tor plain-
1ift%s claig for damages.”” g

Tlore, the city argues that provisions in the contract speci-
fications requiving that the bidders *‘examine earefully the
site of the work,” and stating that it is ‘‘mutuelly apreedl
thal -the submissien of a proposal shall be sonsidered prima
facie ovidence that the bidder has made such examination,”’
prevents a holling that the city is liablo for the comsequences
of ita frandulent representation. [3] However, even if the

. lanzuagre had specifically directed the bidders to examine sub-

soi conditions, which it did not, it is clear.that such genoral
Provisions winnoet ¢xense a goverumental ageney for its aciive
eoheealment of conditions. {See, e.qr., United States v. Aflan-
tic Dredging Co, supra, 253 US. 1; UInited Riates v. Spearin,
supra, M8 1.8, 132, Christie v, Unifed Sinles {1915} 237 UK.
234 {50 LEdA. 933, 25 8.0t 563) ; A. Teickert & Son, Ine. V.
State of California, sipry, 238 Cal.App.2d 736.)

The ity furiher argues that beeause it entered into a modi-
fieation of the contract after Souza encountered imitial sub-
surface difficulties, Souza wuived any elaim going to fraad-
wlent representations. The modifieation provided For the use
of imported roils for side support and backing material, ex-
tended the time and adjusted the contract. price, Thiz came
about when the purties became nware that the native soils
would not support the sewerline. At that time Sousa, hawever,
wan still not aware of the eity’s knowledge, nor did it have -
knowledsce of its own, of the unstable conditions that might be
expected to bocome increasingly grave as the line was further
extended. Co '

[3] The modification provided that ‘‘the parties . . .
have finally decided to settle and comprdimise all of their

differenews and sottle their dispute by this eomMprromise agree

“ment.”’ The only dispute that had arisen at that point did

not involve the cosisiderable quicksand problems that - Souza
wes to fave during the remainder of the project, and con-
ecerned chiefiy the inability of native soils to meet tlic compae-
tion reguirements of “tlie "original contract. That ugresment
conld hardly be deemed to have settled a flispute over proeb-
lems of which the contractor was not. yet aware, and whicl,

~ perforee, the partics eonlil not linve intended fo inetude in the
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'lgrr*ement (See erm v. St:uwutcr Land & Caitle Co. (1938)
217 Cal. 474, 482 [19 P.24 795); Werficld v. Rsrhey (1959)
167 Cal. App.2d 93, 98 [334 P.24 101].)

The modification agreemeént also provided that '‘the con-
tractor expressly agrees that it has now fally, theroughly, and
completely examined, ingpected, and familiarized itself with
all mateers and things relating to said contract, ahd the npeci-
fications thereof.”" At the time of the modification the pipe-
line had not yet begun to encroach upon the areas of greatest
difficulty. The trial eourt found that nothing that Souza had
done on the job prior to that dete, and no mdependent infor-
mation then available to it, disclosed to Sonxa or reasonably
should have disclosed the exmtem of the extenswe unstable
conditions svon to be encountered.

[4] The clause calling for and representing tlmt the son
tructor had ondertaken a full examination and inspentmn of
{igll matters and things relating’’ to the contrpet does not
bar the contraetor’s claim of reliance. Reliance generslly is s
question of fact (see Elkind v. Woodward {1957) 152 Cal.

 App.2d 170, 179 [313 P.2d 66] ), and any investigation under-

taken may le have been imperfect because of the preexisting
and continuing misrepresentation by - nendisclosure. (See

" Shearer v, Covper (1943) 21 Cal.2d 695,704 [134 P.2d 764] ;

Hanfran Co. v. Rees Blow Pipe M{iy. Co. (1959) 188 (’alnpp
24 191, 208 {335 .24 995].)

The trial court cowld properly find that the murepreuenh—
tions of the city eontinued to be relied upon by ﬂw contractor
during and subsequent to negotiations over the modification,
despite the investigation clause, and despite the fast that the
partics bad engaged in a dispute involving the alleged falsity
of another of the city's representations—ithe compactability
of the native soila specified for use as backing waterisl. (Cf.
Shearer v, Cooper, supra, 21 Cal.2d 695, 703.704; Sanfran Co.
v. Rees Blow Pipe Mfg. Co., supra, 168 Cal.App.2d 191, 203.)
[56] . The exculpatory provisions in the modification agree-
ment must fal! for the same reasons that the proyisions in the
original contract cenld not excuse the frand of astive coneeal.
ment. (See, o.g., United States v. Aflantic Dredging Co.,
supra, 253U8. L)

The city next argues that the trial court did’ not properly
find the amount of damages, amserting that thers wes no com-
petent evidence to support.the amount found. {6] There is
no requirement that the trial conrt set out either ita computa-
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tions, or the particular cvidence upon which it may have re-
Yied in determining the amonnt of damages. {Sec Gollaher v.
Midwood Conslr. Co. {(1961) 194 Cal. App.2d 640, 649 {15 Cal.
Rptr. 292].) [7] Not is an appellate eourt eoncerned with
the weight of testimony, particularly with reference to the
amount of damages. (Neel v. Sen Antonin Community Hos-
pital (1959) 176 Cal.App.2d 233, 235 [1 Cel.Rptr. 313].)
[8] *'The pertinent inquiry is whether there was substan-
tial support in the evidence for the finding as to damages,’’
{ Gollaher v, Midwood Constr. Co., supra, 194 Cal. App.2d 640,
£49) and the appellant has the burden of flemonstrating that
the determination as to the ameunt nf damiages was errencous.
(Vineland Homes, Inc. v. Barish (1956) 138 Cal. App.2d 747,

- 760-761 {292 P.2d 941].) .

[8] Souza introduced business records and testimeny as to
actnal, reasomable costs, and estimated fust of the project
prior to its discovery of misreprescnted eonditions, The eity
objected to the introduction of some of the evidenes, but did
not ehallenge the valuation of any particular item, and did
not introduce any evidence of its own te controvert the valia-
tions by Souzs and its witnesses. As an ‘' ‘appellate court
must accept ns true ail evidence tending ko eatablisk the cor-
réctnesz of the finding[s] ns made, toking inte aecount, s
well, a1l inferences which might reasounbly have been thought
by the trial court to tead to the same conclusion’ (Burke v.
Chrostowski (1956) 46 Cal.2d 444, 445 [298 P.2d 545]), in the
instant case the evidence introduced by Souza must be deemed
suffeient. . : _

[10a] .As to the actual damages, the trial court determined
the fair and reasomable cost of the actual performance, mml
what it would have been in the absence of misreprasentation,
and also determined that the difference wus due to the mis- .
representations of the eity. To the fair and reasonable value
of the services and matetinls the enurt addded 10 percent there-
of a8 eompensation for the conlraetor's indirect overhead ex-
penses, and in addition 15 pereent of the fotul ag compensa-
tien for the profit io which the contrictir wus deemed to be
entitied. Such measure of recovery has beem held proper in
cases imvolving the misreprescutation of site econditions.
(Fehlhaber Corp. v. Uniled Stales {1957) 138 Ct.Ch 671 [151
F.Supp. 817, §23-520); Pat J. Murphy, Inc. v. Drummond
Dolomite, Inc. (E.D. Wis, 19564) 232 F.Sapp. 509, 526-527.)

nCM—
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However, for reasons which we now discuis the measure of
dnmages was otherwise improperly determined.

During the trial the city nsserted that evidenee of damagen
should not have been admitted beeause diseovery had been
prohibited and evidence barred as to an alleged. compromiss
agreement between Armeo and Souza. Thax agreement -is
claimed to have compensated Souza in whole or in part for the
ilatnages it sustzined due to the city's allgged breach. The
eity now maintaing that recovery agninst it would emnunt to &
doulle recovery for Souza.

[11] Wihen an injured party receives eompensatmn for his
lomses from a collaternl sourece *‘wholiy independent of the
tortfeasor,”” such pavment g‘cnemlly does not preclade or re-
duee the damnges te which it is entitled from the wrongdoer.
{See Anheuser-Busch, Inc. v. Biarley {1945) 28 Cal.2d 347,
349-350 {170 P.2d 448, 166 A LR. 198]; sce also Lewis v.
Connty of Contra Costa (1935) 130 Cal. App.2d 176, 178 {278
P.ad T66].} Tt is the c¢ity’s coutention that beeanse Souza
vrosscompinined - against both the eity and Armco, aleging
that each was linble for purported damnges; any recovery by
Sonza froni Armeo would not be from a sourde wholly mﬂepen -
flent of the wrongdoer, and the sa-calied collateral sonvee rule
does not epply, (CL. Laurenzi v. Vranivan i (1945} 25 Cal2d-
80%, 813 (155 P.2d 633).)

Tt is Souza's theory, however, that any reem'ery by it from
the eity will be for damages due to the fraudulent representa-
tion of conditions hy the city, whereas the.elaim agninst Arm-
co was not grounded in the eity s miveonduct. Although Arm.
o was joined in the cruss-complsaint, it was saed on elaims
haseil on the breacl: of independent ngrecments botwoen Sonza
ami Armes, in thet Armeo as a supplier and subeontracter
had fuenished and suppled defeetive matona!a end workman- -
ship in the laying of the sewer pipe, and has covenanted to
indemnify Bouza-for jorwea resulting therefrom. The allega-
fions of the eross-complaint against Armeo, it iy claimed, ex-

" pressed completely scvetuble theoriea of recovery and nllogml

vrongs completely different from those alleged agninst the
vily, {Cf. Ask v. Mortensen (1944) 24 CaL?d 654 [150 P.2d
8761.)

The coliateral source rule hay penerally bem apphied in tort
an distingwigshed from contraet cnses (sce Maxwell, The Col-
lateral Sowree Rule in the Amerienn Law of Damﬂgrs {1962)
46 Minn L. Rev, 669, 672, fn, 10; United Praff-du'c Workers v,




a

Mar. 1967] Ciry oF SAUINAS v. Souza & McCux 297

CoNgTRGCTION (o
188 ©.54 237; 37 CalRpir. 337, A P34 p11]

N

Ford Motor Co. (1955) 228 F.2d 49, 54 [48 ALR.2d 12851}
for the reason that in a contract setting it is intended only to
restore the injured party to the position he would have occn-
pied in 1he absence of the breach (see Blair v. United Biaics
{1945) 150 F.2d 676, 678), whereas such a policy would ne. .
gate the deterrent effect of an award against a tortfeasor. We
have already held that the nature of the cause here asserted
by Souza is contractual. (Souza & McCite Constr. Co, v. Supe-
vior Court, supra, 57 Cal2d 508, 511). However, the rule bas
nevertheless been applied in certain instonces where the claim
is basically in contract {Gusikoff v. ‘Republic Storage Co.

© {1934) 241 App.Div. 889 {272 N.Y.8. 771; Waumbre Mills,

Ine. v. Bahnson Scrvice Co. {1961) 103 N.H. 461 [174 A2
839]}, particnlarly where the breach Has a tortious or witful
favor (Maritin' White v. Steam Tuy Mary Axn (1848) 6 Cal.
462 [65 Am.Dee, 523]; Kovalaris v. Anthowy Bros., Ine.
(1963) 217 Cal.App.2d 737 [32 Cal.Rptr. 2051). Tn the in-
stant ease the gist of the ¢ity’s confluct sounds in deceit,
resulting in a fraudulent breach, and might, for some pur.

- poses, have been treated a8 an action for relief grounded on

fraud. (Gregory v. Spicker (1895} 110 Cal. 150, 153 {42 T
576, 52 Am.8t.Rep, 70}.) It is pot necepssry, however, that we

reach the issue of whether the frandulent breach of o contract
in some settings would justify the application of the eullateral

" source role (sce Dnited Prolective Workers v, Ford Motor

('e., supra, 223 F.24 43, 54; Note, 43 A LR.24 1293}, a8 we
are compelled to conciude that the Tule is not applicable
against a public entity for the reasons!which next follow. For

_ these snme reasons we express no views az to whether Armev,

upon a full disclosnre of all material facts, would be a collat-
oral souree within the menning of the rule in & setting where
it was applicable, (Sce Ankeuser-Busck, Inc. v, Starley,
s pro, 28 Cal 24 347, 351.) . .

Tt is manifest that a public entity normally does not act or
mauke its funetional decisions through the whole body of those
who may be deemed to compose it, Rather it nocessarily acts
in the performance of its varions functions through publie
officials and representatives who have no greater proprietary:
interest in the entity than does any ecitizen or faxpayer.
Shonld the eonduet of snch official br represeatalive cause
damage to those with whom they are desling the general rule
hiag been that the peblic entity would fnewr no liahility, under
the doetrine of governmental immunity. [12] Although
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many statulory and oller inroads on this doctrine have been

made {soec Muskopf v. Corning Haspital Disf. {1361) 55 Cal.

24 211, 216-218 [11 Cal.Rptr. 89, 330 P.2d 457]), the levying

of punitive damages against a pablic entity has not been
authorized.! To do se would impose an unjust burden upon

the innocent taxpayer without dircetly penalizing the wrong-
doer.. The punitive purpose woulkl thos be frustrated. We have -
geen that the collateral swuree rule is punitive in- natore
(United Protective Workers v. Ford “Mutor: Co., supra, 223
F.24 49, 54; 2 Harjor & James, Law of Torts, $25.22, p,
1845 ; Fleming, The Collateral Svurce Rule and Louss: Allvea-
tion tn Tort Lew, H Call:Rev. 1478, 1182.1484), and the

_theory of its apphieation in the instant case would be that

beeause the eity s aetivns were wilfully frandulent, a desir-
nble punitive and preventative effect may be pbtained by mak-
ing the wrongdoer pay damages for an injury which way have
been already compensuted in whole or part. [13] As we
canhot impose on the eity any measure of direct damages

-which are punitive in nature, it niceessarily follows that we
ure foreclosed from doing it by zr indirest amd collateral

rovte. ; .
[10b] Although the judgment herein fairly purports to
represent the damageés caused by the city’s breach; neverthe-
less we caunot conclude that it represents the uneompensated
damages to Souza, which genernlly is the proper measure of
an award for breach of eontract. (Civ. Code] § 83005 see Che-
lini v. Nieri {1048) 33 Cul2d 480, 486-487 {196 P.2d 915].)
[14] A proper resolution of the legal pelationships end -
eoncomitant obligations, as between Souza, Armeo and Salinas
can be reached enty after full consideration by the trial court -
of all the cvidehee bearing on those guestions and ity legal

1A stulutory expromsion of the then existing public policy is found in
§ 818, Gov. Code, ¢ffeetive shortly after the julgmeht herein. As 8 pert

. of legilntion extending the Hability of publie entitica for the fortious

eonduet of public emplovees (Stats; 1963, el 1881}, section 818 provides

. wn follows: 3¢ Natwithatanding any other provision of law, n puhlic sntity
15 mot ligble for dannged awarded upder Scetion 3294 of the Civll Code

or oither damages ireposed primarily for thi- sake of jwxample aad by way
gof punishing the defendant.’’ (See nlsg Giv, Pode, § X25.) festien #I18

is oxplainied by the Cnlifornia Law Jevision Unmmiseion on the ground.
1kat *‘such damages are imposed 1o punish a defendant £or appression,

. frand or malice. They are snappropriate where! o public entity is

iavolved, since they would f:)] ppon the innnecnt taxpayers’’ (4 Cal
1aw Rovision Com, Rep, {863} Reconunend:tion Helating to Soversign
Immunity, p. $17.} . :
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offect on the pasition of the parties, Aceordingly, it was error
not to permit diselosure of {he Armen-Souza agrecment.

The city’s further contention that evidence as to the ecom-
promige agreement shoukl have been admitted for the addi-
tional purpose of impeaching some of Souza’s witnesses need
not be eonsidered in view of sur conciusion that the nature of
the agroement must otherwise be iliselused for p proper deter-
mination of the measure of damages. i

[18a] While a redetermination of the measure of damages
wili necessarily require the refiling of Sonza’s cost bill,
should o award be made in its favor, it s mevertheless ap-
propriate that we now consider the eity’s elaim that the court
improperly granted Armeo’s, Actna's and Souza’s motion for
relie? for failure to file timicly eost bills (Code Civ. Pree,
§ 1033}, as sueh claim is applicable to the instant judgments
in favor of Armeo and Aetna and may be reassérted in connee-
tion with filing for the same costs as a part of Bouza's new
cost bill, Code of Civil Procedure, section 473, permits relief
when a party demonstrates *“mistake, inadvertance, surprise
or cxcusable neglect.”’ Tt appears that special hearings. were
had on propused findings, conclusions, and. judgment; that
revised findings, conelusinns and judgment were sent to the
trial judge and all counsel on Angust 10, 1963; that respon-
sible sounsel, all being from different towns from that in
which the eourt was located, expected to be ngtifled when the
documents were signed and filed ; that they were Dot unduly
concarned when no notice was received over the Labor Day
botidays as they assumed the trial judge was on his annual
vaeation : that a telephone inquiry praduced nd response; and
that on September 16, 1963, they received notices of & motion
for a new iria), indicating for the first time that juwdgment
had been filed, and that therepfter they diligently purauned
theirmation to have their defunlts set nside. -

[18] While the foregeing matters sre disputed and other
facts were ureed in opposition to the pranting iof relief, **It is
for the trial court to determine all confliets in the testimony
or affidavits . . . and if there is a eonflict the detorminntion
of the irinl ecourt is conelusive on appeal... . .”" {Luz v.
Lopes (1980) 55 Cal2d 34, 62 {10 Cul.Rptr; 161, 358 P2
2891.) [16b] Under the circumstances the determination of
the trial court was not beyond its diseretion,

T173 The city finally contends that the conrt exred in con.
cluding that Armco was not liable to the city. There is suffl-

s
i
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siont evidence in the record to support findings that the city’s
misrepresentations were the sole proximate eause of the fail-
nre of the prejeet. Bven if the alleged sgrecment between
Souza and Armeo could be construed as including, for the
benefit of the eity, a punrantee of the sdequacy of Armeo’s
piping for ipstsllation under seoil conditions as represented,
the ecity's misrepresentation of those conditions would relieve
Armeo, No error appears, :

[18a] Souza, ns an appellant herein, contends that the
trigl court erred in refusing to award intercst in the amount

“of tamages feund to be due. Although the damages must be

reddotermined, the contention now raised will bear on any new
pward, Souza claims that interest should run from September
18, 1959, the date of the amendment of .Civil Code section
3287 allowing for the ficst time Interest on an award against a
public entity. That section provides in part: “Every person
who is entitled to recover damages ceriain, or capable of being
made eertain by calenlation, and the right to recover which is
vested in him upon a particular day, is entitled zlso to recover
interest thereon from that day. . . ."" [18] But where the
amount of daninges cannot be ascertuined cxeept by the resoln-
tion of conflicting evidence (see Lincman v. Schmid (1948) 32
Cal.2d 204, 212 [195 P24 408, 4 A LR 23 1380}), interest
cannot be uwnrdefl under section 3287, (Coughlin v. Blair
{1!}'33) 41 Cnl.2d 557, 604 {262 I’2d 3065].) [20] *‘Even if
there is an express eonfract for the performunce of services
and the action iz for a breach thereof, if, becaxse of defend-
eni’s preveation of performance, the amount dué cannot be
computed by the contraci terms, thereby rendering the dam.
ages uncertain and mcupable of being made certain by ealeula-
tion . . . interest 8 not recoverable . . . .prior to  judg.
ment.”” (Parker v. Mater Breowing Co. (1960} 180 Cal.App.2d
630, 634-635 [4 Cal.Rpte. 825} ; sce also Kingsbury v. Arcadia
Unified School Dist. (1953) 43 CalZd 33, 43-44 1271 P.24
40].) [18b] Souza compleied the line on a date certain, but
the line was not then seceptable. Although that performasice
may be deemed 1o have been prevented by the city s misrepre-
sentations, the statute, ms construed, does not allew fur the
recovery of interest against the city prior to judgment.

[21] Aetna, also an appellant herein, contends that the
trial court erred in refusing to grant reeovery for ita attor.
noy’s fees, elaimed under Government Code section 4200 et
seq. The ecited sections provide for the posting of a contrac.
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tor's bond when work is to he done ““for the State, or any
politieal subdivision er ageney af the State.’’ [Gov. Code,
§ 4200.) It is Iurther provided that in uny action againat the
surety upen the bond, the eourt shall aweril reasouable at-
torney: foes to the prevailing party. (Gov. Godey §4207.) Tt is
coneeded, lowever, that. the seetion applies to the state only,
or any political subdivision of the state, nnd that n munieipal
eorpuration soch as the City of Balinas is not within those
eutegories, [See Abbott v. (ily of Log Angeles (1958} 50 Cal.
20 438, 467468 [326 V.24 4841.} Avtna seems td contend thai,
heeause the Rualinas Uity Charter is silent on the gquestion of
eontracting eonditions for sewer installations the general laws
of the state may apply, and the city thus fails within the elass
of a -*political subdivision or agency of the State.”! The con-
tention «learly is without merit. : : .

The judgzment is reversed anly for the limited purpose of
redetermining and awarding to Bouza the amount of com-
pensable damages proximatoly enused by the eity’s frandu-
lent breach of its eontravt with Souza, in aceordance with the
views exprossed herein, On remand the trial court, as to that

Yimiitel issue, is direeted to take andditional evidence, make

whatever findings and conelusions it nay deenf proper in ae-
rordunee with the foregoing views, and to make its award
aceordingly. Souza may file its eost bill for ali proper costs,
ineluding both those costs heretofare ineurred sud those costs
incurred on retrial of the limited issue. In all other respeéts
the judgzment is affirmed. Each party is to bear its own costs
on this uppeal. ' : '

Traynor, C. 1, McComb, J., Peters, Jd., Tobriner, J., Mosk,
J., and Barke, J., coneurred.

The petitions of the plaintift and cross-defendant and the
defendant and cross-eomiplainant for a rehicaripg were denied
April 19, 1967, :

. .o -
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HELFEND v. SOUTHERN CaL. RAPID TRANSIT DisT. ' i
2CMdy Cal Rptr, ——, P.2d

[L.A. No. 25688. In Bank. Feb. 18, 1970,

JULIUS J. HELFEND, Piaintiff and Respondent, v.
SOUTHERN CALIFORNIA RAPID TRANSIT DISTRICT et ai.,
Defendants and Appellants. .

SUMMARY

Plaintiff observed the car in front of him preparing to back into a parking
space and signaled the traflic behind him of his intention to stop. ‘A bus
approaching in the same lane pulled out to and sideswiped plaintiff’s

- vehicle, knocking off the rear view mirror crushing plaintif’s arm,
which had been banging down at the side of his car in the stopping signal
position. In a tort action against the transit district, a public entity, and the
bus driver, the jury retarned a verdict of $16,400 in- plaintifls favor.
(Superior Court of Los Angeles County, Otto J| Menne, Judge.)

. |

On appeal, defendants contended that the trjal court committed preju-
dicial error in refusing evidence that a portion| of plaintiffs medical bills
were paid from a collateral source, and also that the trial court erred in
denying defcndunt the opportunity to determing if plaintif was compen-
sated from more than one coBateral source damages sustained in the
* accident. The Supreme Court affirmed the judgm
a tort victim receives partial compensation from
entirely independent of the tortfeasor, it is pr
follow the collateral source rule and foreclose defendant from mitigating
damages by means of the collateral payments. It was also determined that
the trial court correctly refused to permit defendant to inquire, within hear- -
ing of the jury, as to the nature and extent of plaintiff's insurance coverage
in the absence of any proper offer of proof that such information bore a
propet relationship 1o the issues in the case. (Opinion by Torbiner, Acting
C. J., expressing the unanimous view of the court.)

[Feb. 1970§
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HEADNOTES
Classified to McKinney's Dipest

{1)

2)

3

L)

(5)

Damages § 29-—Compensatory Damagds—Mitigation of Loss.—As
related 1o the collateral source rule, that compensation to an injured
party from a source wholly independent qf the tortfeasor should not be
deducted . from damages ctherwise collectible from the tortfeasor, the
origin of such compensation constitutcs a completely independent
source, where plaintiff in a personal iniury action reccives benefits
from his medical insurance coverage only because he has paid the
premiums to obtain them. :

Damages § 29—Compensatory Damages Mitigation of Losi,—The
collateral source rule, that an injured party'’s compensation: from a
source wholly irdependent from the tortfeasor should not be deducted
from damages atherwise collectible from) him, as applied to benefits
from medical insurance coverage, embodies the corcept that one who
invested years of insurance premiums to assure his medical care should
receive the benefits of his thrift. The tortfeasor should not garner the
benefits of his victim’s providence. i

Damages § 29—Campensatory ‘Damngesi—Mitigation of Loss.—The
collateral source rule, that an injured party’s compensation from a
source wholly independent of the tortfeasor should not be deducted
from damages otherwise collectible from him, expresses a policy judg-
ment in favor of encouraging citizens to hase and maintain invur-
ance for personal injurics and for other eventualities.

Insurance § 233-—Subrogation.—An inshred plaintiff who recovers
damages frcm the tortfeasor receives no double fecovery, since insur-
ance policies increasingly provide for either subrogation or refund of
benefits on a tort recovery; and the collateral source rule, that an

injured party’s compensation from a soi'rc:'e wholly independent of
frg

the tortfeasor should not be deducted from damages otherwise col-
lectible from him, simply serves to by-pass the antiquated doctrine
of nonassignment of tortious actions and permits a proper transfer of
risk from plaintiff’s insurer to the tortfeasor by way of the victim's
tort recovery. o ' .

*

Damages § 29—Compensatory Damages—Mitigation of L.oss.—-Even
in cases in which subrogation or a refund| of benefits is precluded or

[Reb. 1970]
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(6)

™

@)

waived, the collateral source rule, that an injired party's compensation
from a source wholly independent of the |tortfeasor should not be
deducted from damages otherwise collectible from him, performs
necessary functions in computing demages, in that the cost of medical
care often provides a measuse for assessing plaintif’s general damages
and the rule partially serves to compensate for an attorney's share of
plaintifi’s recovery. . i :

Evidence § 181-—Admissibllity—Insurance /Against Loss.—The trial
court properly followed the coliateral snu+c: rele, that an injured
party’s compensation from a source wholly| independent of the tart-
feasor should not be deducted from damages otherwise collectible fram
him, and foreclosed defendant from mi_tig:}ng damages for personal
injuries by means of collateral payments whese plaintiff received partial
compensation for his injuries from medical insurance coverage entirely
independent of defendant. :

[Right of tortfeasor or liability insurer to dredit for amounts already
disbursed to injured party under medical payments in Lability policy.
note, || AL.R3d 1115 i :

Damages § 29—Compensatory

source rule, that an injured party’s compensation from a source wholly
independent of the tortfeasor should not be deducted from damages
atherwise collectible from him, is not simply punitive in natore, and
the sule applies to governmental entities, as| well as to all 'other tort-
feasors. (Disapproving any contrary indications in City of Salinas v.
Souzu & McCue Constr. Co., 66 Cal.2d 217, 226-228 [57 Cal.Rptr.
337,424 P.2d 921].) ' ' '

{See AmJur.2d, Damages, § 206 et seq.] |

Evidence § 18I—Admissibifity—Insarance | Lows.—In a per-
sonal injury action against a public transit district and its bus driver,
the trial court correctly refused to permit any inquiry, within the
jury’s hearing. as to the nature and extent of plaintiff’s insurance cover-
age, where the defense failed to make any r attempt to invoke
the court’s discretion under Evid. Code, § 352, and offered no proper
proof that such information bore a proper relationship to the issues in
the case.

[Peb. 19701
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Counska,
Victor Rosenblatt for Defendants and Appeltants,

John D. Maharg, County Coumel {Los Angclesl. ard Peter R. Krichman,
Deputy County Counsel. as Amici Curiac! on behalf of Defendants and
Appeliants. Q '

Caidin. Blot mgarden & Kalman and Newton Kalman for Plaintif and
Respondel. - _

OPINION

TOBRINER, Acting C. J.—Defendants appeal from a judgment of the Los
Angeles Superior Court entered ona verdict in favor of plaintiff, Jutius J. Hel-
fend, fcr $16.400 in general and special da ages for iniuries sustained in a
bus-auto collision that occerred on July 19, 1965, in the City of Los Angeles.

We have concluded that the judgment for plaintiff in this tort action
against the defendani governmental entity should be affirmed. The trial
court properly followed the colfuteral sourde rule in excluding cvidence
that a portion of plaintiff™s medical bifls hud becn paid through a medical
insurance plan thal requires the refund of benefits from tort recoveries.

I. The facts.

Shortly before noon on July 19; 1965, plaintif drove his car in central
Los Angeles cast-on Third Street approaching Grandview. At this point
Third Street has six lanes, four for traffic and one parking lane on each
side of the thoroughfare. While traveling in the second lane from the curb,
plaintiff observed an automobile driven by Glen A. Raney, Ir., stopping
it his'lanc and preparing to back into a parking space. Plaintiff put out his
Jeft arm 1o signal the traffic behind him that lhe intended to stop; he then
brought his vehicle to a halt so that the othcr!drivcr could park.

At aboui this time Kenneth A, Mitchell, .: bus driver for the Southern

California Rapid Transit District, pulled out of a bus stop at the curb of

Third Sircet und headed in the same direction as plaintiff. Approaching
plaintiff's and Raney’s cars which were stopped in the sccond Jane from the
curb, Mitchell pulled out into the Janc closest'to the center of the street in
order (0 pass. The right rear of the bus si!dcswipcd plaintif°s vehicle,
knocking off the rear-view mirror and crushing plaintifis arm, which had
becn hanging down at the side of his car in the stoppine signal position,

|Feb. 1970}
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An ambuiance took plaintiff to Central Receiving Hospital for emergency
first 4id treatment. Upon release from the hospital plaintilf proceeded 10
consult Dr. Saxon, an orthopedic specialist, who sent plainiff immediately
1o the Sherman Ouks Community Hospital where he received treatment tor
about & week. Plaintifl imderwent plsysicjl therapy tor aboul six munths in
urder to regain normal usc of his lefl arm|and hand. He acquired some per-
manent discomfort but no pereancat is%nbilily from the injurics sustained
1 the accident. At the time of the injury| plaintill was 67 ycars of age and
had 2 life cxpectancy of about 11 years. He owned the Jewel Home
Tnvestiment Company which possessed and maintained smalf rental prop-
erties. Prior to the accident plaintifl had performed much of the-minos main-
tenance on his properties including somje painting and winor plumbing.
For the six-month healing period he hireg a man to do all the work by had
formerly performed and at the time of the trial still cmployed him for such
work us he himself could not undertake. | '

Plaintifl filcd a torl action against the Southern California Rapid Transit
District. a public entity, and Mitchell, an employee of the transit district.
Al triad plaintiff claimed stightly more than $2,700 in special damages,
inciuding $921 in doctor’s bills, a $336.99 hospital bill, and about $45 for
medicines.! Defendant requested pcrmi::fm to show that about 80 percent
of the plaintifi’s hospital bill bad been paid by pluintifTs Bluc Cross insur-
ance curicr and that some of his other! medical expenses may have been
puid by uther insurance. The supcrior court thoroughly considered the then
very recent case of City of Salinys v. Souta & McCue Constr. Co. (1967) 66
Cal.2d 217 [57 Cal.Rpir. 337, 424 P.2d 421}, distinguished the SopZa case
on the ground that Svnze involved a cantract sciting, and concluded that
the judgment should not be reduced to the extent of the amount of insur-
ance payments which plaintiff received The court ruled that defendants
should not be permisted to show that plaintill had received medical coverage
from any coltateral source. b '

Afftcr the jury verdict in favor of plaintif in the sum of $16,300, delend-
ants appeatd, raising only two contentions: (1) The trial courl commitied
prejudiciai error in refusing to allow I.T)L‘ introcluction of evidence 1o the
effect that n portion of the plaintiff's medical bills had been paid from a
coltateral soutce, (2) The trial court csrpd in denying defendunt the appor:
tunity 1o determine if plaintiff had heeg compuemsited from more thass one
collateral source for damages sustained in the accident.

Uhe plaintiff cluimed spocial damages of §2.747 99 of which ST2Z0Y represented
medical expenses, $35 repair of phiamtilf’s watch, abom $1.7354 expenses aod Loty
incurred as a result of hiring aosther nun’ to do the aork pluaatilf poreaedh pey-

formicd, and $5¢ plaintifs hare ot the automoehiie repair Cosis.
[Feh. 19701
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Wo must decide wheths the vodlateral source rule applies to tort actions
involving public entities and public cmployees in which the plaintiff has
received benedits from hic madieal insuranee coverage.

2. The colluteraf vouree radde.

The Supreme Court of California has fong adhered to the Coctrine thal
if an injurcd party yeceives some compénsation for his injuries from a
source wholly independent of the tortfeador. such payment should not be
deducted from the damages which the plaitilf would otherwise collect from
the tortfeasor. {See, e.p.. Pori v. Loy Angetes Junction Ry, Co. (1943) 22
Cal.2d 11, 131|137 P.2d 4411LF A regently as August 1968 we unani-
mously reaffirmed our adhercace to this foctrine, which is known as the
*collateral source rule.” (D Cruz v. Reid (1968) 69 Cal.2d 217, 223-227
[70 Cal.Rptr. 550, 444 P.2d 242]; see (.‘J,.t_v of Salinas v. Souta & McCue
Const, Cor., supra, 66 Cul.2d 217, 226.)

Although the collateral source rule remains gencrally accepted in the
United States,® nevertheless many other Furisdicthms' have restricted” or

250 Pori ¥, Los Angeles Junction By Co. sugra, 22 Cal.2d- 111, 131, u case involy-
ing a megiigenily caused autemomle aceident, 1Ir courl said, “While it is'tree that he
[plaintiff] reccived $2 per diy compensation while he was unabie to work, tha sum
may oot e deducted from bis fons of earnings, because it was received from an insur-
ance company under a policy oweed and heldi by him. "Damages recoverable for a
wrong are not diminished by the Tact that the phrty injured bas been wholly or parnly
indemnitied for hiy loss by insurance effected |by bim. and to the procurement of
which the wrongdoer did not contribute: . | “| fcitatinas)”

aSee Wesi, The Colluteral Source Rule Sud Subrogation: A Pluintiff's Windfall
{1963) 16 OkliL.Rev. 395, 397-410); see also ! Fleming. The Cuilaterel Source Rule
arnd Loss Al'ocation in Torr Luw {19661 54 CylL. Rev. 1478, 14821443 and fu. 10;
2 Harper & Jumes, The Eaw of Torts (1968 Supp.) & 25.22. am p. 152, These are
many sorts of coffuteral sources and o great varicty of contexts in which the “rule”
might e applied. We o pressly Jo not comsider or determine the appreprauiencss of
the role's application in the myriad of possible siwations which we have not dis-
cussed vr which are wot presentied by the facts bf Lhis case.

“Aller o perod in which it appeared that the counts of the United Kingdom. the
coontey of the rules origin. would disuvow it fsee Browning v. War Office (1963)
P QB 750), the Howse of Laords in Purry v Cleaver (1969) 2 WER. 521, has
recently reaffirmed the rule and applicd il 1o @ case of a tore viclim who, following
the aptomebite accident in which he was disabléd, received ¢ penxion. {Sec Yradbura
v, Gt Western Ry, (1879 LR, 1) Ex. 1. Atlvah, Collateral Benefits Again [1969)
32 Mk L.Rev. 397.) Most ather western European nations have repudiated the rule.
{Sce Fleming, The Coflpieral Source Rule gnd) Losy Allocarion in Torl Law, Supra,
4 Cal k. Rev, 1478, [480- 1484, 1516-1523, 15351540

5The New York Court of Appeals has, for ckample, quite reasonably held that an
injured physician may pot recover lrom o torffeasor for the valug og medical and
nursing care rendered gratintowsly us a matier of professional courtesy. (See Coyne v,
Campbefl (19627 11 N¥Y. 00 372 1230 NYS3d 1, 183 N.E2d 891)) The doctor
oucd at keast 2 moral obligation 1o render gratuiious services in return, if ever re-
quirced; kut he had aeither puid premiums for the services under some form of insur-

" [Feb. 1970}
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repealed it In this country most commentators Have criticized ihe rule and
called for its early demise.” In Sowza we took pote of the academic criticism
rele, characterized the rule as “punitive,” and held it inapplicable to the
governmental entity involved in that case. '

We musi, however, review the particular facts |oi Souza in order to deter-
mine whether it applics to the present case. The City of Salinas brought

© it against Souza & McCue Construction Company, a public works con-

tractor, and its pipe supplier for breach of a contract to construct a sewer
pipe line. Souza cross-complained against the city, alleging fraudulent mis-
represemtation and breach of implied warranty of site conditions; and
against the pipe supplier, alleging a guarantee of pecformance of the piping
and a promise to indemnify Sowza for any Jusses. The trial court found
that the city maierially misrepresented soil conditions by failing to inform
Souza of unstable conditions known to the city, that with the city's knowl-
edge Souza relied upon the misrepresentations in bidding, and that Sowza
city’s frandulent breach.

We held that the trial court improperly dclernrined damages against the
city by refusing to allow the city 10 show that the supplier had recompensed

a— e

ance coverage nor manifested any indication that he wpbuld endeavor 1o repay thoss
who had given his assistance. Thus this situation s from that in which friends
and relatives render assistance to the injured plaintif wi ion

meni gut of any reeavu?g in that case, the ruls been applied, (Kimball v,
Northern Elec. Co. (1911) 159 Cal. 225, 231 (113 P. 156): Sykes v. Lawior (1874)
ined most states in holdisg that »

tarifexsor oot mitigate damages by showing that an injured plaimtill would re-
ceive & disahili #on {Healy v. Renners (1961) 9 N.Y.24 25]2. {213 N.Y.82d
44, 173 N.E.2d see Hunte v. Lacey (1952) 112 Gal.App.2d 147, 151-152 [245

P.2d 672] {pe does not reduce recovery); Bemcich v. Market Sireet Ry. Co.
(1938) 29 Cal.App.2d 641, 647-648 [85 P.2d 556); of.|Groat v. Walkup Druysge &
Warehouse Co. (1936) 14 Cal.App.2d 330, 158-359 [38 P.2d 2000.) n these cases
the plaintiff had actually or constructively paid for the pension by having received
lower wages or by having contributed directly 10 the pension plun.

%n recent years conimentators -have ral sed the rule. (2 Harper &

. : by ’
Jmpes. The Law of Torts (1968 Supp.) §25.22, at p.| 152; see, e.g.. Fleming, The .

Coltateral Source Rule ami Loss Allocation. in Tort Lavk, supra, 54 Cal.l.Rev. 1478:
James, Sociul Insurance and Tort Lisbility: The Pro of Alternative Remedies
{1952) 27 N.Y.U.LRev. 537 Schwartz. The Co al Source Rule {1961) 41
B.U.L. Rev. 348; West, The Collaicral Source Rule Subrogation: A PlaintifFy
Windfoll, supra, 16 Okla, L-Rev. 395: Note. Unreason {n the Law of Damages: The
Collateral Source Rule (1964) 77 Harv.L.Rev. 741.) OF course, the nibe constitutes
& valuable weupon in the plaintiff atiorney's arsenal. (Averbach, The Colluteral Source
Rule {1960y 21 Ohio S1.LJ. 231.) One comimentator noted the criticism of the
rule. hut concludes: “For the present system, however, [the rofe seems to perform a

function. At the very least, it removes some "?nplex issues from the rial

scene. At its best, in some cases, it operates us un instroment of whal most of us
would be willing to call justice.” { Muaxwall. The Collateral Source Rule in The Amer.
ican Law of Damages (1962) 46 Minn. 1. Rev, 669 6 5.}

[Feb. £970]
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Seuza Tor some of the damages caused by the city's breach. In this contract
setting in which the supplier did not comitale o wholly independent col-
Jateral source.” we held that the collateral souree rule caanot be applicd
against public entities becuuse the vollateral hource rule appears punitive in
nature™ and punitive damiyes caniiot be imposed on public entities.®

iIn Lawrenzi v. Vreenziar (194%) 25 Cal 2d 806, 813 [155 P.2d 633, this court
beld that “payments by ene torifcasur on accoynt of » harm for which he and
another are vach lable, diminish the amount ot the claim against the other whether
o pot il wis so aeed at the time of payment apd whether the payment was made
before or atter judgment. Since the plaintiff con have but ore satisfaction, evidence
of such payments is admissible for the purpose of] reducing pro tanto the amount of
fhe dxmapes he may be entitled 10 recover.” Hencg, the ru'e applies only W paymenis
that comc from a source entirely independent of |the Lorffeasor and does nol apply
10 paymenis by joint torticaso:s or to benefits 1he plaintifl receives [rom a tortfeasor’s
ipsurance coverage, (See D¢ Cruz v. Redd. supr, €9 Cal.2d 217, 225-226; Wit v.
Jockson (19611 57 Cal2d 57, 71-72 {17 Cul.Rpjr. 369, 366 P2d 641} Turner v.
Mannor (19651 216 Cal.App.2d 114, 138-139 {45 Cut.Rptr. R31}; Dodds v. Buck-
pierss {1963) 213 Cal. App.2d 206, 212-213 {29 Cal.Rpir. 393]; sec 2 Herper & James,
The Law of Torts (1968 Supp.) § 25.22, {ns. 5-6] at pp. 1533-1534.)

"For the proposition that the coltiieral source ole is punitive, Souza cited Urired
Protective Workers v. Ford Motor Ca, {Tth (ir. TI?S‘} 223 F.2d 49, 54 (48 A LR,
2d 1285}, which is clearly distinguishable from 'F present tort case because it in-

volved the construction and application of a collgclive bargaining contract in which
the court found neither bad faith nor wilful misconduct sufficien! 1o jwify & measure
of damages other thun the compensation the dicharged emplovee would huve re-
ceived, punilive Jdamages, or prejudginent intergst on damages. Souta oive cited
Harper & James, The Law of Torts {1956), section 25.22, pages 1343-1354, which
concluded: “1f therclore a feeling of revenge amt rescatment has any place in the
law at &fl; it should certainly be hanished as far us possiblc from the law of civil
recovery, practically as well as theorciically. In spite of this. we suggest. il has plaved
a larpe—though unrecognized—part in justifyin pluintiff’s double rccovery.” Al-
though we recognize that in the past a priniitive moratism may have engendered the
caltate 2l sou ce rule 10 we-ve punitive cnds, we suggest below that the ruls taday
sUll serves not mere punitive purposss, but legitimpte objectives thal may or may not
survive the spread of a philosophy of secial insurdace. Sonza alw cites Fleming, The
Collateral Source Rule and Loss Aliocation in Tort Law, supra, 54 Cal.L.Rev. 1478,
13221484 Professor Flemi g seems concerned with the punitive nalvre of the col-
Jateral source rale in cases in which the plaintifT 1eceives » double., treble, or multiple
recovery. He nules, howeser, that “The. theory of subrogation offers a neat and well-
tried device for at once vindicating the principle|of indemnity and reallocating the
Furd-n of the loss to the torifeasor without, howlver, involving him in multiple Jin-
bility.” (Id. at p. 149K.1 Professor Fleming abo pbserves 1har arvangements for the
refund of benefits, such us the one Tound in the present case, serve 1 avoid double
recovery and resdlocate risk from plaintiffs insusgr to the torticasor or his inswrer,
and possesses certain advantages over subrogation. (fd. av p. [526.) The phimitl's
Blue Cross coverage dogs not present @ danger pf double recovery becouse of its
refunrd of benclits provision and thus does not Fyfl within Professor Flemings con-

" cern about the punitive nature of double recovery.

¥See Government Code scction 81§, On the issge of whether hability necompensed
ky a coliateral sourve can ke impoved upon a publc entity, pradnka? cogently puinls
out that such liability is not imposed upon the IDhocent LaXPayen us Stud IS3mes
{see Citv of Selincs v. Souza & MoCue Constr, Cp ., suepra, &0 Call2d 217, 227), bat
upon the entity’s insurer. OF course the entity dues pay the insurance premiums or

i [Fch. 3970
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Although Souza's reasoming us (o punitive damages might appear to
apply to private tortfeasors™ as well as public entities and to torls as well as
contract actions.!? we did not there consider the collateral source rule in
contexts different from the specific contractual setiing and particular re-
lationship of the parties involved. We distin uished the present case from
Souzg on the ground that in Sonza the plaintf received payments from his
subcontractor which, in the contractua} setting of that case, did not con-
stitute a teuly independent source. Obviously, such 2 “source” differs entirely
from the instant one, which derives from p intifl’s payment of insurance
premiums. (1) Here plaintiff reccived benefits from his medical insur-
ance coverage only because he had long paid premiums to obtain them.
Such an origin does constitute a complote independent source. Hence,
although we reaffirm the holding in Sotza, we do not believe that its reason-
ing either compels the abolition of the collateral source ruie in all cases or
requircs an unwarcanted exemption from the rule of public entitics and
their employees involved in tort actions. ' Souza does not even suggest that
public employees should be charged with 1he cxira liability which an ex-
emption for public entities might imply."*

(2) The collaterai source rule as applie' here embodies the venerable
concept that a person who has invested years of insurance premiums to

R . P LR - — — .

the tort recovery, il it is a self-insurer. But s Ih premiumis oF Tecoveries are the
normal cost of maintaining an enterprisc, and represent no grievous injury 1o tex-

yors since the entity and ils insurer ure in an excetlent position to spread the risk
of loss and to take precautionary measures 10 prrcm injuries, '

10§ee Californiy Recognizes Collateral Source Rule Exception {Oct. 1969 10 For
the Defense, pp. 61, 59. :

t150e Note ([ 1967) The Supreme Cowrt of Carifumiu. 55 Call.Rev. 1059, 1163-
1165, Section 342 of the Restatement of the Law|of Contracts (1932) provides that:
“Punitive damages are not recoverable for breach|of comract, Comment: 2. Damages
are punitive when they are assessed by way of punishnent to the wrongdoer or ex-
gmpie 1o others and not ay the money vyuivalent of harm done. All darmages are in
gome degree punitive and’ preventive; but they not so called unless they exceed
just compensation measured by the harm suffered” We do not decide whether the
collateral source ru'e shuuld apply in habrid actipns ovolving bolh tort and contract
claims, hecause the present cuse involves only . [egligent tort, {Sec Patent Scaffold-
ing Co. v. William Simpsen Constr, Co. {1967) 256 CalApp.2d 506, S10-511 [64
CalRptr. i87]: Greenbere v, Hastie (1962} 202 Cal. App.2d 159, 176-178 120 Cal.
RotF, 747} Tremeroli v. Austin Trailer Eguipment Co. (19311 102 C, al. App.ul 464,

B3 [227 P.2d 923}, American Athance tns. Co. v, Capital Nar. Bunk (1946)
75 Cal. App.2d 787, 791-795 [174 P.2d 449); Clark v. Burns Haptnan Baths {1925)
71 Cal. App. 571. 575 1236 P, 152]; of. Ciry vf| Safinas v, Sonza & Mol ue Constr.
Ca., supra, 66 Cal.2d 217, 226-227; Auhen wr-Blsch, tnc., v. Stariey (1946} 28 Cal.
24 347, 349-350 [170 P24 445, 166 ALR, 1981

120f. Nellis, Cedijormia Governmental Ton Liahility and the Collttersl Sowrce Rulr
(19691 9 Santz Clara Law, 227

33C1. Note (1967) S5 Cal L.Rev. 1059, 1165,
[Feb. 1970] :
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assure his medical care shiould receive the benefits of his thrift.'* The tort-
feasor should not garner the bencfits of his victim's providence.

{3) The coilateral source rule expresses & policy judgment in favor of
encouraging citizens to purchasc and maintain|insurance for personal in-
juries anl for other eventualities. Courts consides insurance a form of invest-
ment, the benefits of which become payable without respect to any other
possible source of funds, If we were to permit a tortfeasor to mitigate
damages with payments from plaintiff's insurance, plaintiff would be in a
position inferior to that of having bought no insurance, because his payment
of premiums would have earned no benefil. Defendant should not be able
to avoid payment of full compensation for the | inlury inflicted merely be-
cause the victim has had the foresight to provice himself with insurante,

Some contmentators object that the above. approach to the collateral
source rule provides plaintiff with a “double reeovery,” rewards him for the
injury, and defeats the principlé that damages should compensate the victim
but not punish the tortfeasor. We agree with essor Fleming's observa-
tion, however, that “‘doublc recovery is justified only in the face of some
exceptional, supervening reason, &s in the case of accident or life insurance,
where it is felt unjust that the torifeasor should rake advantage of the thrift
and prescience of the victim in having paid the premium.” (Fleming, Intro-
duction to the Law of Torts (1967) p. 131.) As we point out infra, recovery
in a wrongfui death action is not defeated by the payment of the benefit
on a life insurance policy. ' '

(#) Furthermore, insurance policies increasingly provide for either
subrogation or refund of benefits upon a tort ry, and such refund is
indeed called for in the present case. (See F!c@ing; The Collateral Source
Rule und Loss Alfocation in Tort Law, supra, 34 Cal.L.Rev. 1478, 1479.)

momr—a o — - —— - — PRSI PUT I — e it e i

H8ec Thompson v. Matrucel (1963) 223 Cal App.2d 208, 209.210 [35 CalRptr.
741} (Blue Cross payment for hospitul bills does nol reduce plaimifl’s recovery);
Gersick v. 8hi ing £1950) 97 Cal.App.2d 41, 649-650 {218 P 24 583] Lerzor to have
admitied testimony that plaintiff’s medical bills had been paid by Blue Cross or thiat
plaintiff had received United States Employment Service disability payments). In
Lewis v. County of Contra Conta {1955} 130 Cal. App.2d 176 (278 P.2d 756), the
cou t he'd That the collateral source rule prohihited the trial court from admith
evidence that at the time of the accident p'uintiff had accumulated sufficient sjs
leave to cover the period ol his disablement. The count reasoncd that “[n & very real
sense of the term il is as if he had drawn apon his savings accounl in an amoumt
equal to his salary during the period of his disablerent.” {130 Cal.App.2d at %
178-179. See also Purceli v. Goldberg (1939) 34 Cal.App.2d 344, 350 [93 P.2d 578}
{association which provided in contract 1kat members were liable for medical services
only in case they recovered damages); Reichle v, Halie (19377 22 Cal.ApS.2d 543,
547-548 |71 P.2d 849] (colateral source rule applies oniy insofar as public hospits
would recetve reimbursement for ita gratuitous services from the lort recovery).

{Feb. 1970}
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simply serves as 2 means of by-pussing the amtiguated doctrine of non-
assignment of tortious actions and permits a proper transfer of risk from
the plaintifi's insurer to the tortfeasor by way of the victim's tort recovery.
The double shift from the tortfeasor to thejvictim and then from the victim
to his insurance carrier can normally occur with little cost in that the insur-
ance carrier is often intimately involved in the initial litigation and quite
sufomatically receives its part of the tort scttlement or verdict.'

Hence, the plaintiff receives no double rccrrcry;"" the collateral source rule

(5} Even in cases in which the contratt or the law precludes subroga-
tion or refund of benefits,'” or in situations in which the collateral source
wajves such subrogation or refund, the fule performs entirely necessary
functions in the computation of damages. For example. the cost of medical
care often provides both attorneys and jurics in tort cases with an important
measure for assessing the plaintiff's general damages. (Cf., e.g., Rose v.
Melody Lane (1952) 39 Cal.2d 481, 489 (247 P.2d 335].) To permit the
defendant to tell the jury that the pldintiff has becn recompensed by a
collateral source for his medical costs might irretcievably upset the com-
plex, delicate, and somewhat indefinuble calculations which result in the

T

. 181a reaflinming our.adhesence to the coli source ruk: in this fort case involv-
ing a plaintiff. with collateral payments from his| insurance coverage, we do ant sug-
geat that the tortleasor be required 10 pa for his wrong—once to the injured
party ard again to reimbune the pluintifi's colatera) sonrce~—as Sinith v. City of Los
Angeles (1969) 276 Cal App.2d —— {8) Cal. . 126}, appears to require,

1%in personal injury cases in which the tort viclim is unwilling to sue, subrogation
subjects the tori victim to sddilionad trouble wmt incuss further cost. A provision for
refund of benefits, such aa in the present case, gvoids these difficulties by permitting
the tort viclim to decide whether to undertake [figation against the tortfeasor. (Sce
Fleming. The Collutera? Source Rule ond Loss) Allocation in Tort Law. swpra, 34
Csl.L.Rev. 1478, 1526, 1536-1537.) i

FCertuin insurance benefils are regarded as {he procecds of an investment cather
than as an indemnily for damages. Thus it has been hehd that the proceeds. of a life
insurance contract made for a Hxed sum rather than for the damages cat the
death of the insured are procesdy of an investment amd can be received int wtly
“of the claim for damiges againgt the person who caused the death of the insused,
The same rule hos been hetd applicable to acoident insuranes comtracts. As io both
kinds of insurance it has been stated: *Such a policy is an invesiment contract, givi
the owner or beneficinry an absolute right, independent of the right against any tﬂﬂ
perioa rexponsihle for the injury covered by the|policy.” [Citations,] . . . An insurer
who fdlv compensules the insured, however, i3 shbrogined 1o the rights of the insured
agaitist [ur may seceive a refumd of benefits from} one who insured his propeny if
the imurance was fue 1he protection of the pruF;‘;\; of the imsured, and wos there-

fore an indemnity contract. §Oiaton.} In such ¢ subrozation {or refund of benc-
fits) is the meuns by which double recovery by the uwner is prevented and the ulti-
mate burden shified to the wrongdoer where it beloags. . .7 {Anheuser-Brsrh, Fac.
v. Starley, sapra, 28 Cal. 2d 347, 155 Glissenting ope. of Traynor. 1))

One Court of Appeal had, however, upheld e relund of benefits provisions in a
Blue Shield mesfical insurance contract simidar o the ane at issue bhere. {Block v,
Califorria Physicians' Secvice (19600 214 Cal. App.2d 266 [53 Cal Rptr. 511.)

*Advunce Report Citation: 276 AC AL 18 m+1dllicd. 276 ALCAL L
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normal jury verdict. (See Hoffman v, Brandt (1966) 65 Cal.2d 549, 554
555 {55 Cal.Rptr. 417. 421 P.2d 425): Gurfield v. Russell (1967 251
Cal.App.2d 275, 279 {59 Cal.Rpir. 379}))

We also note that gencrally the jury is not informed that plaintiff’s attor-
ney will receive a large portion of the plaintiff’s recovery in contingent fees
or that personal injury damages are not taxable to the plaintiff and are
normally deductible by the defendant.”™ Hesjce, the plaintiff rarely actually
receives full compensation for his injuries as computed by the jury. The
collateral source rule partially serves to compensate for the attorney’s share
and does not actually render “double recovery” for the plaintiff. Indeed,
many jurisdictions that have abolished or liited the collateral source ruke
have also established a means for assessing the plaintiff's costs for counse!
. directly against the defendant rather than i ing the contingent fee sys-
. - tem.!” in sum, the plainti®s recovery for his medical expenses from both the

Section 104(a) (2) of the Internal Revenue of 1954 (26 US.C. § 22bXSN
permits the tort victim to exclude from his gross incoms the amouni of damages be
receives from & tort verdict or setllement of - nt of his personal injuries or -l
ness. (See generally, as 1o the tax consequences of tort cases, Guardine, far A
of Recoveries and Domages in Lownits {April-May 1969) S Trial 34.) The plaintiff
who had been in a high tax hracket-and who rs for foss of camings on a prtax
basia is placcd in a betier position than if he had carned the same income. (See Note
(1964) 77 Harv.l.Rev. 741, 747.} The United States Court' of Appeals rorbm
Saco-d Circuit recently otserved that: “in ‘the greal mas of litigation wt the r
or middle reach of the income scale, where future/income is fairly added
sxemptions or deductions drastically affect the and . . . the plaintiflf is slmom
tertuin ta be under-compensated for foss of earnifg power in any event,” The undar
compensation would arise from the erusion of -mmm the failure w
award attorneys’ fees, almost always high-in this| type of litigation because of their
contingent natwre, and to continalng inflation; . . . [Tin casss ‘m the cpposlte erid
of the income spectrum,’ fuliure 10 doduct for would resuit in an awaed that
‘would be plainly excessive even after taking full apcount of the wmminilq'hetm
we have mentioned.' ™ (Petition of Maring Mervante Micaruguense, S.A. 3d Cir.
1966 (Friendly, CJ.)) 364 F.2d |18, 125; see
HR.R. Co. (2 Cir. 1960) 282 F.2d 34, }8-39:
1959) 169 F.2d 378, 584-386; Leming v. Oi
343, 358 {282 P.2d 23, 51 A L.R.24 J07).) OF
briefed nor argusd by the parties in this case, we
_ the tas consequences of tori verdicts.

. ™pder workmen's compensation tion
by shifting the losy to the tortfeasor. m
.V quli.: supra. 99 Cal2d 247, 221227, Cal

(Cont.Ed. Bar 1963} §§ 19.1-19.37, ut pp. 393
a torifeasor, the court dets a reasonabic w
3A61; Cal.Wo kmen’s Compensation Practice, sw
the practice of several Evropeas countries in whi
directly against 1he tortfcasor, see gencrally AbelSmith & Stevens, Lawyers and the
. Courts {1967} pp. 3T1-40%; Goodhant, Costs ( 1929) 38 Yale L. 349: Quint, Atior-
- #ey's Fees—An Tem uf Damuge [1966) 4% Angelcs Bar Bull, 367; Stoebuck,
Cﬁim l;g; ncluded in Costs: A Logical Wrevelopmient (1966) 38 ULdlol. Rev,

cWoeney v. New York, NM. &
Connor ¥. United States {2d Cir.
“Trucking Co, {1955) 44 Cal.ld

, sinoe the issue hun been neither
ve open the proper treaiment of

. §8 3852-38%4, 38%6; De Cruz
Norkmen's Compensulion Practive
.}, In actions to recovery againg
*s foe. (See Lab. Code. §§ 3856,
§ 19.31, at pp. 617-619.) As to
2 _master asesses atommey's fes
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m-ndhmmdwﬂtmmpmmwﬂlmmlanm
“double recovery,” but partially provides|a soméwhat closer
lofullcompensiﬁﬂn forhil injuries.®

If we consider the collateral source illeaf.apphecl Bere in the context
of the entirc American approach to the law of torts and damages, we find
that the rule pmﬂy perl’urm:a numb ofleptmme mdmn indis-

peopase cannot nmly be achieved
velopment; the proposed changes, if desh , : k
accomplished through legislative reform, In any case, we canhot hﬂﬂe_
thiat the judicial repeal of the collateral source .rule, as applied in the
peaent case, would be the place to.begin the needed changes.

- Although in the-special circumsta
collateral source rule as “pupitive” in we have pointed out the
spveral legitimate and fully justified cor ry functions of the rwle. -
Im fact, if the collateral Source rule actually punitive, it could apply
oaly in cases of oppression, fraud, or
mpst tort, and almost all negligence, , '
mental entity were involved. (See Civ. Code, § 3294; Note (1967) 5$ Cal.
I.Rev. 1059, 1163} We therefore  our adherence to the coliateral
source rule in tort cases in which the plaintiff has been compensated by an

independent collateral source—such insurance, pension, costinued
wages, or d1sab|hty payments——ior whu:lﬁ he had actually & constmctmly

of Souza we charagierized the

POTPRER, T Rt R - et

“Of course. onlyr in caves in whieh the tor|victim has rectived pnymnms Or 3eTY-
wes {rom a collateral source wifl he be able. mmteaﬁtomyshubymol
the collatersl source rule. Thos the rule pi ides at best cnly an and
baphazard solution to providing all tert vic with full '
some torl victimin of the salutary pmtechons the coltateral source rule will. short
of a thorough reform of our tort system. only decreage the available compensation
for inj (See McWreeney v, New York, NH. & H. R.R, Co., supiu, 282 F.2d
3;, }!ﬁ. but cf. Schwartz, The Collateral Source Rule, supra, 41 B. L. Rev. 348,
351352 . : )
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(see fns. S and 14, supra) paid- or in cases in which the collateral source
would be recompensed from the tort recovery thrpugh subrogation, refund
or benefits, or some other arrangement.  (6) che. we conclude that in
a case in which a tort victim has received partial compensation from medical
insurance coverage entirely independent of the fortfeasor the trial court
pmperly followed the collateral source rule and foreciosed defendant from
mitigating damages by means of the collateral payments. :

3. The collateral source ruie, public entities, m%d public emplovees

(7) Having concluded that the collateral sgurce rule is not simply
punitive in nature, we hold, for the reasons set out infra, that the rule as
delineated here applies to governmental entities| as well as to all other
tortfeasors, We must therefore disapprove of any indications to the con-
trary in City of Salinas v. Souua & McCie Constr, Co., supra, 66 Cal. M
217, 226-228.

Defendants woukd have this court create a ial form of soverelgn
smmumtyas;nmlexcephontotheodmenl memhfwmm
who are piblic entities or public employees. (Cf. Muskopf v. Corning
Hospital Dist. (1961) 55 Cal.2d 211, 221 [ CaJRptr 89, 359 P.2d
457}.) We see no justification for such special treatment. In the present
case the nullification of the collateral source would simply frustraie
the transfer of the medical costs. from the medical insurance casriez, Bloe
Cross, to the public cntity. The public entity or its insurance carrier is in at
qutaudmupmsapwtm to spread the risk jof loss as is the plaintiffs
medical insurance: carrier. To deprive Blue C of repayment for its
expmdnutuon plaintifl's behalf merely because be was injured by a public
entity rather than a private mdmdual wouid cons an uawarranted and
arbitrary discrimination. )

‘Fuarthermore, if we were to follow withdut c
characterization of the collateral source rule as punitive in nature, we
would immediately facc a dilemma as 10 the proper treatment of the public
employee’s liability. In order 10 encourage public employees t0 perform their
duties without the threat of untowsard personal liability, we held in Johnsoun
v. State of California (1968) 69 Cal.2d 782, 791-792 [73 CalRptr. 240.
447 P.2d 352), that a public eistity must, under Government Code sections
825 to 825.6, indemnify and defend its emp againat civil linhility.

"except in cases of conduct outside the acope of employment or acts per-
formed with actual fraud, corruption, or malice. | '

i we were to conclude that the colluteral source rule cannct apply to
public entities, we would be forced to reach one pf three equally implaus-
ible results: (1) Since the public entity is immuane|from the ruie and enjoys

[Feb. 1970}
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a deduction in damages, but the driver possesses no such immunity, the
driver must bear the cost of the extra damages equivaient to the collateral
source increment, but under Johnson he would be indemnified by the public
entity for all the plaintiff's tort recovery. Hence, by suing both the public
entity and the public employee the plaintiff can bepass the purported Souza
tule through the Jo/mson decision.”' (3) Finally, since the public entity is
immune from the rule and enjoys a deduction in|damages, the only way to
avoid untoward personal liability for the driver| under Sohnson would be
for this court to extend the collateral source mlc!immunily from the public
entity to the public employee. -

. The frst alternative would patently conflice Wwith this.court's approach
to the civil liability of public employees in Joitison. To fasten upon the
public employee liability for damages to the injured party equivalent to
the amount represented by the collateral source UEould be to subject him 10
an arbitrary charge. It would, perhaps, reduce his dedication to his work;
the public employee should be frec to pérform his gutics without fear of such
. anonerous obligation. '

- The second aiternative would mechanically foliow the ruies established

in Johnson and Souza, but would totally undert::'}nc the cffect of Souza by
indirectly imposing the ruie upon the public entity by means of the in-
demnification process. We apparently foreclosed ! this indirect approach in
the Souza opinion itself: “As we cannot impose pn the [public entity] any
measure of direct damages which are punitive in; nature, it necessarily fol-
lows that we are foreclosed from doing it by 4n indirect and coliateral
route.” (City of Salinus v. Souza & McCue Constr. Co., stipra, 66 Cal.2d
217, 228.) Rather than adopting this circumvention, we must confront the
issues at stake in determining whether the collateral sousce rufe shoukd apply
to public entities and their employees. As stated above. we conciude that the
rule is not simply punitive in nature and applies to public entities to the
same extent as to other torifeasors,

The third approach would extend the collateral source rule immunity
from the public entity to its employees and increase the unjustified dis-
crimination against tort victims who happen to be.| injured by public cntities
rather than private individuals. In the present cpsc the extension of this
immunity to the bus driver would arbitrarily deptive the plaintifi’'s medical
e e e e e

'In the present case the plaintilf sued both the publi¢ entity and its employee bus
driver, but in Acosta v. Svathern California Rapid Transir Dist., post, P9 t—
Cal.Rptr. . P2d ]. the injured passénger sued only the public entity,
allcging the negligence of the ¢ntity's employee bus diiver, I we were to adopt either
of § ‘\m two slternatives outlined above, our conchsion would unjustifia crente
a difference in the result in Acosra and the present casc pimply because of a quirk in .
the way the plaintiff pleaded his case. S

[Feb. 1970}
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insurer of a repayment for the services it rendercd 1o the plaintiff simply
because the plaintiff was injuced by a public entity rather than by some
other private individual or corporation, 'Thc# public entity or its insurer is
in at least as advantageous a position to spread the risk of loss arising from
automobile-bus accidents as is the plaintiff’s medical insurer.

In view of the scveral legitimate and impgrtant functions of the collaterat
source rule in our present approach to the la of torts and damages, we Jind
00 appropriate justification for labelling the hﬂc “punitive” or for not apply-
ing it to public entities and public employges, with the normal provisions
for indemnification under Government Code section 825 and the Johnson
decision. ' _ ?

4. The trial cours properly refused 1o germit the defendant to inguire
whether plaintiff had been compensated by a collateral source in the
absence of some uliegation that suth information bears 4 proper
relationship to the issues in the case.

Defendant atempled to inquire before the jury as to whether plaintiff
had been compensated by a collateral sourde. Defendant first sought to ask
about the collateral souyce payments on the basis of the Seuza case and,
as we have discussed above, the trial court properly refused 1o permit’
defendant to attempt to mitigate damages on that ground, Apparently,
defendant ziso sought to inquire about thj.S coltateral source payments for
the limited purpose of questioning the rcasonableness and neeessity of
medical treatment costs or for showing tha& plaintiff was a malingerer. (See
Hofiman v. Brandt, supra, 63 Cal.2d 549, 554-555; Garfield v. Russell,
supra, 25% Cal.App.2d 275, 278-279.F :

Hoffman, Garfield, and Evidence Code section 352 require the trial
court to assess the prejudicial effect of telling the jury about -insurance
coverage, even with appropriate cautionarly instructions, against the prob-
ability that the party who sceks to presen ‘evidence of insurance coverage
can show a proper relationship between the coverage and an issue in the
case. (CF. Turner v. Manron, supra, 238 Cal.App.2d 134, 140.) In the

2The defendant’s attorney 30 intertwined hi§ argumenis concerning the collaieral
source rule under Sowze with hiy argoment for sing the plaintis medical insurance
coverage for the purpose of showing malingering under Garfield that the record does
pot even clearly indicute that the defendant préperly proposcd this sccomd basis for
mentioning the insurance caveruge hefore the jury. During the angument the defease
counse} admitted that he did not huve the {acts;upon which he coufd posit the claim
of malingering but he failed tu expose the whale situation to the trial court so that
it_could determine how 1o excrcise its discretun under Evidence Code section )52,
(See Eichel v. New York Censral R.R. Co., supra, 375 US. 253, 255-256 {i} 1..Ed.
2%‘32072 309510, 84 S.CL 36), Gurfield v. wsvetl, wupra. 251 Cal App.2d 275,
278279,

{Feb. 1970}
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nt case it would have been nearly impogsible tor defense counsel to
show that plaintiff was a malingerer merely because he might have pos-
sessed multiple insurance coverage: Plaintiff sustained extremely severe
injuries when defendant’s bus crushed his sl :

Plaintiff remained in the hospital only one week. Considering the wri-
ousness of his injury, the arduous nature of his employment, and his age, he
remained away from work for only a t time. Furthermore, if the
Blue Cross policy required the refund of nearly all the benetits from any
tort recovery. that plaintiff might receive, ndant could handly show
malingering.* :

Defense counsel did not even attempt to inquire, out of the hearing of
the jury, as to the naturc and extent of plaintifi's insurance coverage, the
cosl of such coverage, the benefits plaintiff ived, the arrangements for
refund of benefits, or subrogation. Nor did he develop any of the other
. comsiderations which would be relevant to 'xseuing the prejudicial effect

 of the introduction of the evidence of insprance coverage against any
proper relationship, however flimited, to the| issues of the case. (8) In
the absence of any proper attempt by the defense o invoke the discretion ’
of the trial court under Bvidence Code section 352, we certainly cannot
say that' the trial court abused its discretion. I(Su Acosta v. Southern Cali-
fornia Rapid Transit Dist., post, p. 10 [~ Cal.Rptr. ~——y P.2d
——; Bvid. Code, §§ 352, 1155; People v.|Mosher (1969) 1 Cal.3d 379,
399-400 |82 Cal.Rpur. 379, P.2d —+]; MacDonnell v. California
Landg Inc. (1940) 15 Cal.2d 344, 346-349![101 P.2d 479); Witkin, Cal
Evidence (24 ed. 1966} §§ 633-634, 131041311, at pp. 595-598, 1241-
1212) Lacking any proper offer of proof a3 to these issues we must con-
. clude that the trial court correctly refurzd fo permit defendant to inguire
within the hearing of the jury as io the npture and extent of plaintiffs
insurance COVErage.

- The judgment is affirmed.”

McComb, J., Petess, I.. Mosk, J., Burke, L., and Sullivan, J., concurred.

2We are persuaded by the rewsoning of th
whether evidence of plaintiff's insurance cove
the extent and duratiop of his dinability or to
“In our view the likelihood of misuse by the
evidence. Insofar as the evidence bears on (
erally be other evidence having more prohali
prejudice than the receipt of a disabilit i
of the federal statutes if ihe reccipt of cgsubil'

United States Supreme Court as 1o
age would ever he admissible 1o show

ate that he might be & malingerey:
chearly outweighs the. value of this
tsue of malingering, there will gen-
value and involving less likelihood of
n. Mmu ::;ld violute the spirit
ty benefits i ailromi Retirenient
Act of 1937, 50 Stat. 309, as amended, 45 U.S.C. § 228b () 4, were cunsidercd as
evidence of malingering by un cmployee asserting a cluim under the Federal Employers’
Lisbility Aci. We have recently had occasion b be veminded thut evidence of collweral
benefits is readily subject 10 misuve by a jury, Tipton v. Socony Mobil il Co., ac..
37508, 3a 111 L.Ed.2d 4, 84 S.Ct. 11 It has 1ong been recognized that evidence xhow-
ing that defendant is insured creates a substantial likefihood of misuse; Similarty, we
muxt recognize thi the petitioner’s receiplof collateral sovial insurance benefits involves
a substantial likelihood of prejudicial impact. We hold therefure vhat the District Cournt
properly excluded the ev e of disabulity paynients.” { Eichef v. New Vork Central
R.R. Co.. supra, 375 US. 253, 255.256 {11 1] Ed.2d 307, 309-3117, (¥ns. omitied, )
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MEMORANDUM ON COLLATERAL SOURCE RULE AS

APFLIED TO PUBLYC ENTITIES

BACKGROUND

Under the so-called "collateral source rule,” cmmpensation received

by & plaintiff from a source wholly independent of the defendant-
wrongdeer does not reduce the damsges recoverable from the wrongdoer.
The rule has been stated as follows:

Where a person suffers personal injury or property damage by
reason of the wrongful act of asnother, an action against the
wrongdoer for the damagges suffered 1s not precluded nor is
the smount of the damages reduced by the receipt by him of
payment for his loss from a source wholly independent of the
wrongdoer. [Anheuser-Busch v. Starley, 28 Cal.2d 347, 349,
170 P.2d 448 {19u4G).7]

The rule is generally applicable only in tort cases although the
Supreme Court recently Indicated that the rule might be applicable
in a contraet case if the breach has a tortious aspect. Salinas v.

Souza & McCue Constr. Co., 66 Cal.2d 217, 57 Cal. Rptr. 337, 424 p.2d

921 (1967)(dicta).

The rule is based on the premise that the defendant should not
escape from liability, nor should his liability be diminished, by -
reason of special benefits which the plaintiff cbtains through the
kindness of others or his own past foresight or efforts. Thus, the
defendant is required to pay the full amount of damages even though
the plaintiff has received items such as disability payments fram an
insurance company, wages from his employer, or pension payments from
a public agency. The rule iIs clearly applicable where the plaintiff
has bargained for the benefif, as in hospitalization insurance and
continued wage benefits. However, gratuities receive a varied treat-

ment, California law is unclear on the problem. In some states,
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gratuities are the onlyl' source that is considered collateral. Maxwell,

The Collateral Source Rule in the Americen Law of Demages, 46 Minn. L.

Rev. 669 (1962)., See also Fleming, The Collateral Source Rule and Ale

location in Tort Lew, 54 Cal. L. Rev. 1478 (1966) ; Note, Unreason in

the Law of Damages: The Collateral Source Rule, 77 Harv. L. Rev. 7hl

(1964). In other states, sretuities are excluded from the collateral
source rule. Thus, it has been held that a husband is precluded from
recovering for nursing care because his wife, a registered nurse, gra-

tuitously cared for him.. Maxwell, The Collateral Source Rule in the

American Law of Damages, 46 Minn. L. Rev. 669 {1962). In snother de-

cision, a doctor who was gratuitously treated by another doctor as a
matter of professional courtesy was not allowed to recover reagonsable
medical expenses even though he contended that he might be forced to

render similar services in the future. Coyne v. Campbell, 11 N,Y.2d

372, 183 N,E.2d 891, 230 N.Y.S,2d 1 (1962). See discussion in [1963]
Annual Survey of American Law 273, 373.

In Selinas v. Souza & McCue Constr. Co., supra, it was held that

the collateral source rule does not apply in Californis to an action
against a public agency. Souza & McCue Ccmpany won the contract for
the construction of a Salinas sewee line. Armco was a supplier of
equipment to Souza, Salinas sued Souza for breach of contract. Souza
crvss-complained against the city for damages for breach of Warranty
of site conditions and against Armco for supplying defective equipment
and on an indemnity agreement. Souza and Armeo reached a compromise
agreement during the triasl. Souza was awarded substantial damages

and the city appealed, contending that evidence of the settlement be-

tween Armco and Souza should have been admitted for the purpose of

-
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deducting the amount of the settlement from the damages awarded against
the city. Souza contended that its claim against the city was based on
fraud, vhereas that agalnst Arméo was based on the ligbility of a sup-
plier and indemnitor. Therefore, argued Souza, the different wrongs
and theories of recovery made the collateral source rule spplicable.

In reversing the judgwent on the issue of damages, the court first
observed that the city's liability for breach of warranty of site con=-
ditions was contractual but that the collateral source rule might apply
because the breach was a tortious one. No determination of that issue
was made because the collateral source rule was held Inapplicable in an
action against a public entity. The court reasoned that since the col-
lateral source rule is punitive in its effect--because it makes a wrong-
doer pay damages for an injury that may already have been compensated
in whole or in part--epplication of the rule in this case would be to
allow punitive damages against the city. Punitive damages are not re-
coverable against a public entity under the California Tort Claims Act
of 1963, ostensibly because the punishment would fall on innccent tax-
payers. As stated by the court:

As we cannot impose on a city any measure of direct damages

which are punitive in nature, it necessarily follows that we

are foreclosed frem doing it by an indirect and collateral
route. [66 Cal.2d at 228.]

DISCUSSICN OF SPECIFIC PROBLEMS

The following material indlcates the major policy questions and
the problems involved in an attempt to generalize the Souza dacision
and provide a general statutory provision precluding the application of
the collateral source rule against a public agency. Following the dis-
cussion of the problem areas 1s an example indicating the complexities

involved in drafting a ccmprehensive statute dealing with the problem.
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what collateral sources should be ineluded in cr excluded fram the

computation of damages?

There are many sources of collateral benefits that might come to
s particular claimant. The policy involved in determining whether or
not a particular type of pvenefit should be either included or excluded
in the computation of damages jg discussed below.

Insurance. The types of insurance that usually are involved are
(1) fire or property insurance, (2) disability insurance (including
income protection and medical insurance), and {3} life insurance.

1. Fire or property insurance. The proceeds received from fire

or property insurance clearly should be deducted from the final judg-
ment. Most states already hold that the collateral source rule does
not apply to fire and property damage policies; the tortfeasor may
prove the existence of a subrogee in mitigation of damages. Vance,
Insurance 786~788 (34 ed. 1951).

2. Dissbility insurance, There are several different types of

policies that can be involved in this category. First, a disability
policy may provide for the payment of hospital and medical expenses.
guch benefits clearly should be deductible from any judgment including
medical expenses. To provide otherwise would allow the claimant to
vrecover more than is necessary to compensate him for his injuries.

Second, the policy may provide for income protection or disebility
payments to be made the claimant while he is not able to work. Since
such payments take the place of wages, the claimant should e required
to deduct such sums from his recovery for loss of wages.

Third, the policy may provide for a lurp sum payment for the spe=

cific loss of a particular body part, such as a leg or foot. Such a

T
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provision is often Included as an SltETMu sy~ «v wamindic payments. 15
Couch, Insurance § 53.9 at 29 (2d ed. 1966). The benefits provided in
s loss schedule are calculated to be the average amount which would be
payable under a 1oas-of=-time benefit for the same injury. MecCahon, Acci-

dent and Sickness Insurance 32 (1954). Both dismemberment benefits and .

the cptional or elective schedule are a projection of the income replacemen

idea but contain the added fegture that the insured msy elect to receive
lump sum payment rather than pericdic payments over the term of his dis-
gbility. Id. Since the benefits are income profection oriented, the
lump Sum recovered should be deducted from the amount recovered for
future earnings. If the claimant is not actually disadbled but still can
recover under the policy--as, for example, where a writer loses both feet
but still has the ability to work-~it would seem that the lump sum recove
ered should be aspplied agalnst any other damages recovered because the
1oss of the limbs will be taken into account by the jury in its verdict
for pain and suffering and the inability of the claimant to perform

tasks other than his vocation.

3, Life insurance. Tt does not seem that 1life insurance should be

taken into account in an ackion involving wrongful death. Although the
insurance benefits are paid because of the death of the claimant, they
are not "compensation” 'for his desath in the same sense that medical bene-
fits and disability payments corpensate for injury. Rather than being
sums received because of medical expenses or loss of income to the in-
jured party, they are benefits received by others that the deceaased has
paid for during his lifetime to protect their future. The Commission
should realize that a strong argument can be made for deducting life
jnsurance cn the thecry that the deceased hag meant the payments to con-
stitute a replacement of his wages and other incame to support his foamily

on his death.
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Tncluded within the category of life insurance are other benefits,
such as mortgage protection and burial insurance. Mortgage protection
insurance benefits should not be deducted from the wrongful death re-
covery. That is a specific type of insurance meant to provide a home
for the wife and children of a decedent and in no way relates to the
compengation received by the wife for wrongful death.

Burial insurance, on the other hand, prcobably ought to be deducted
if the funeral and burial expenses are included in the judgment. Howe
ever, since such expenses are often minimal carpared to the size of the
judgment and because introduction of evidence of life insurance cone-
taining a burial expense clause would be highly prejudicisl to the
plaintiff, the staff feels that the evidence of such coverage should
not be allowed into evidence unless those provisions are severable from
the policy of life insurance.

Prepaid health plans. A prepaid heelth plan differs from insurance

in that the beneficiary pays for his future medical care at the begin-
ning of the insurance periocd rather than .submitting a claim after the
care has been required. A claimant should not be able to recover for
the medical treatment that he has not paid for under such a plan; the
claiment should not be allowed to recover for reasonable costs of medi-
cal care if he has such a health plan. However, the claimant should
be entitled to recover the cost of the plan for the immediate period
under which he is insured as well as any expenses actually incurred. The
difference between this case and medical or disability insurance is a
matter of semantics. Here the claimant has actually pald for his medi-
cal care for a specified period; in the insurance case, he has not paid

for his medical treatment but for insurance to help defray the cost of

-ty



medical care if it is needed. Tt also must be noted that Prepald health
plans often require the member to pay for the treatment if damages for
the injury are recovered. See Purcell v. Goldberg, 3% Cal. App.2d 3hk,
93 P.2d 578 (1939).

Accumulated gick leave or vacation time. When a claimant has con-

tinued to receive his salary during his disability because of accumulated
slck leave or accumuilated vacation time, it should not be deducted from
the overall recovery. The wages do not represent a net benefit to the
plaintiff, for he is being forced to diminish sick leave and vacation
time which he would otherwise be entitled to, This is egpecially true

1f the claimant could collect Balary at the end of the year or gt the
time of the terminatien of his employment for the accumulated time,

Pension plans through employer. A pension is meant to Provide a

continuation of income when 2 person is no longer considered able to
werk or when a person has fulfilled his cbligation to his employer, If
the claiment iz totally dissbled by the negligence of the entity end his
pension starts earlier than it normally would have started, it would seem
that the amount he receives under the plan should be deducted from his
ultimate recovery. However, the fact that the claimant has paid a sub-
stantial peortion of the price of the pension means that the payments do
not represent a net benefit to him. Therefore, pension plan benefits
should not be deducted or should only be deducted to the extent thst the
claiment has not contributed to the Plan. #therwise, the claimant would
be forced to compensate himself for his injury.

Social security benefits. If the claimant was fully disabled by

the Occurrence, his social security‘benefits will start rrematurely. In

this situation, the claimant has contributed to the incame from his wages
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prior to the injury. As in the case of the pencion, the benefits should
not be deducted except to the extent that the claimant did not contribute
to the plan,

Workmen's campensaticn. If the claimant was injured while on the

job=-gs, for example, where a truck driver is injured in a collision
negligently caused by a public employee in the course of his employment--
he will be entitled to workmen's compensation benefits, The gmount of
this compensation should be deducted from his ultimate recovery. This

is especially important since the employer or his insurer will have a
right to recover the cost of the workmen's compensation from the tort-
feasor under Labor Code Sections 3850-386k and Insurance Code Section
11662 as the subrogee of the employee.

Disgbility compensation under unemployment laws. Under certain

conditions, a claimant may receive disebility benefits under the California
Unemployment Insurance Code. These benefits are meant "to compensate in
part for the wage loss sustained by individuals .unemployed because of
sickness or injury and to reduce to a minimum the suffering caused by
unemployment resulting therefrom.” Unemp. Ins. Code § 2601. Therefore,

it appears that any such benefits should be deducted fram the ultimate
recovery against the tortfeasor. However, as with pension plans and

social security, the beneficiary has paid into the fund, It would there-
fore appear that only the amount not representing his contribution showld
be deducted. .

Death benefits. Disability insurance, pension plans, and other

sources often supply death benefits to the survivors. In such a case,
the benefits are meant to supply an inceme to the surviving family to

partially replace the injured party's salary. In these cases, the
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decedent has contributed to the plan and it would seem that there should
be no deduction. This conclusion is supported by Assewbly Bill No. 1452
which would permit survivors of a stgste employee to retain both wrongful
death recovery and Public Employees' Retirement System survivor benefits
despite the subrogation provisions in Govermment Code Sections 21380 to
2155,

Debt forgiveness. If a debt or fubture payment which is or will

beccme payable by the plaintiff is forgiven because of the injury or
damage suffered, that showld be deducted fram his net recovery. The
most common cceurrence of this would be the waiver of premiums on a
life Insurance policy with dissability provisions when the claimant is
rendered totally disabled. Where a waiver of premiums occurs, the in-
Jured party is receiving a direct benefit from the injury which ought
to be deducted.

Income tax savings. The present practice in the United States 1is

to lgnore income tax savings In assessing damages even though the damages

will not be taxsble. BSee Note, Unreason in the Law of Damages: The

Collateral Source Rule, 77 Harv. L. Rev. 741 (1964}, The British House

of Lords has reached the opposite result. British Transp. Camm'n v.

Gourly, [1956] A.C. 185 (1955). If the plaintiff's income tax liability
will be lowered because of the lump sum judgment for future earnings,
that should be taken into account even though the computation iz diffi-
cult. Otherwise, the award more than compensates him for his lost
future wages.

Gratuities, Gratuities come up in at least four different contexts.
First, a public cherity may render services to the claimant gratuitously.

In this case, the Restatement of Torts, Section 92k, comment £ {1939),
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suggests that the damages should be reduced. The courts in most

states have not accepted this suggested exception to the collateral

source rule. See Note, Unreason in the Iaw of Damages: The Collateral

Source Rule, 77 Harv. L. Rev. Thl (1964). Bowever, for our purposes,
it would seem that the claimant should not recover a windfall against
a public entity for any services rendered it gratuitously by a
charitable organization.

Second, services may be rendered gratuitously by the member of
an association of which the claimant is a member. In Coyne v.
Cempbell, 11 ¥.Y.2d 372, 183 N.E.2d 891, 230 N.Y.S8.2d 1 {1962), a
doctor was injured and a member of his medical association rendered
medical services to him gratuitously. The New York court held that
the doctor could not recover for the reasonable cost of the treatment
even though he might be required io render a similar service in the
future. This rule would seem tc be applicable to cur situation, and
no recovery should be allowed.

Third, one spouse may render gratuitous services to an injured
spouse. In this situation, there probably should be no deduction.
The typical case is where the wife is a registered mirse and cares
for her hushand or vhere the husband is a doctor and treats his wife.
In this case, the marital community has lost an asset--the ability
of the uninjured spouse to use the time spent caring for the injured
spouse to earn for the commuity. In such a situation, 1t seems
most eguitable to allow the injured party to recover for the reason-
able value of medical expenses without a deduction for the services

g0 that the commnity will be made whole.

16-



e

Finally, a gratuity may be conferred on the injured claimant by
someone not included in the above group. A close relative or per-
haps even a compassionate employer may augment the claimant®s income
during the period of disability. In these cases, it seems unfair to
allow the public entity to set off any payment received by the employee
even where the employer has continued his wages. The English courts
have reached a middle ground in the latter situation and allow the
claimant to recover for lost wages if he agrees to repay the gratuity

to his employer. BSee Note, Unreason in the Iaw of Damages: The

Collateral Source Rule, 77 Barv. L. Rev. Tkl (1964).

Recovery of damages from another. In the Souza case, in order

to reduce the jpdgment against the entity, the public entity was
allowed to show that the claimant had settled his suit against the
supplier of materials and indemnitor. This decision clearly indicates
that the public entity would be able to set off the recovery in a tort
suit against one who was not a joint tortfeasor as, for example, where
the entity is liable in negligence and the other party is liable for
an intentional tort. See Code Civ. Proc. § 875(d).

However, as will be discussed later, mmltiparty litigaticn in-
volving joint tortfeasors entitled to contribution raises a special
problem. In such cases, it does not appear that the entity should be
able to set off the judgment against the other tortfeasor since that
would result in the other party's having to pay the entire judgment.

Should the collateral source rule also be inapplicable against a
public employee?

It would appear that the operation of the collateral source rule

-11-
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should also be precluded against a public erployee. This result does
not follow from Souza because there is no rule preventing the recovery
of punitive damages from a public employee. However, it is necessary
because of the provisions of Government Code Sections 825 to 825.6.

Section 829 requires public entities to pay claims and judgments
against public employees that arise out of their publiec employment
where the public entity has been tendered the defense. However, 1f
the public entity provides the defense pursuant to & reservation of
rights, it 1s required to pay a Jjudgment, compromise, or setilement
only If the plaintiff establishes that the employee was in the scope
of his employment at the time the claim against him arose. However,
Section B25 expressly provides that it does not authorize a public
entity to pay any part of a claim or judgment representing punitive
damages.

Section 825.2 provides that, if the employee pays a claim or
Judgment against him that the public entity is required to pay under
Section 825, he is entitled to recover that amount from the entity.

Sections 825.4 and 825.6 provide that a public entity cannot get
indemnity from a public employee unless he acted or failed to act
because of actual fraud, corruption, or actual malice.

If an injured party is allowed to recover the full amount of
his damages from a public erploree withcout bBeing allowed to deduct
benefits received from a collateral source, the judgment against him
is going to be well in excess of the amount that the public entity
will be required to pay. Normslly, punitive damages are only allowed

against a defendant in limited circumstances. Civil Code Section 3358.

-12-



However, as the court indicated in Souza, dumages awarded in a tori
action that do not take into account collateral sources are punitive
in effect because they are not strictly compensatory. Thus, the
public employee may be made liable on a judgment for a type of puni-
tive damages that vere not meant to be included in the prchibition
in the Government Code. The public employee should not be made to
meet this obligation without indemnity.

It is also clear that the solution is not amending the Govermment
Code to require indemmnity by the public entity. A public entity can
only commit a tort through the act of an employee, and therefore the
employee could invariably be sued. In such case, the entity would be
required to pay the judgment which would include those damages deemed
punitive by the Supreme Court. Such a result would negate the Souza
decision and any attempted codification of the BSouza rule. Therefore,
the only solution would appear to be to include the public employee

in the provision limiting the amount of recoverable damages.

Multiparty litigation

It is goed policy to encourage a plaintiff to bring a single
action to settle all facets of a controversy. A strict application of
the Souza rule, however, would require the plaintiff to sue the public
entity in a separate action from the other defendants to avoid the
introduction of prejudicial evidence. BSuch a practice would bar
contribution smong the public entity and the other defendants because

contribution requires a joint judgment.
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At what time during trial should evidence of collateral sources

be admissible? Suppose that P is injured by the negligence of 4, a

private litigant, and B, an employee of D public entity, acting in
the scope of his employment. P sues 4, B, and D in a single action
for his total damages of $100,00C despite the fact that he has already
recovered $75,000 from collateral scurces. As a result of the joilnder,
P will be required to allow admission of evidence of the collateral
source benefits even though such evidence is usally inadmissible and
considered highly prejudicial. As a result, his recovery against A
will probably be diminished.

If P sues A separately from B and D, it is not clear whether the
defendants' motion for consolidetion of the trials should be granted.
Under Code of Civil Procedure Section 1048, actions may be consclidated,
in the discretion of the court, whenever it can be done without preju-
dice to a substantial right. The discretion of the trial court will

not be reversed except in a case of palpable abuse. Jud Whitehead

Heater Co. v. Obler, 111 Cal. App.2d 861, 245 P.2a 608 (1952). Further-

more, the fact that evidence in one case might not bave been admissible
in the other case does not, by itself, bar a consolidation. Id. Thus,
it might be possible for the defendants to obtain a consolidation and
thereby subject a plaintiff, who intentionally sued each defendant
separately to avoid the prejudicial effect of evidence of collateral
sources; to suffer the admission of that evidence.

The Commission should consider adopting a procedure whereby
evidence of benefits from a collateral source are not considered until
after a judgment has been brought in by the jury. Under such a pro-
vigion, the judge would make the proper adjustments in the judgment

-1h-
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after the jury's functicn has been performed. This would prevent
highly prejudicial evidence of incurance and other compensation
from influencing the jury in reaching its verdilct against the public
entity and would also prevent prejudicing the plaintiff agalnst a
private litigant.

Contribution. A statute precluding the application of the

collateral source rule against a public entity should provide that
a judgment against another tortfeasor cannot be deducted from the
judgment against the public entity if the parties are jointly and
severally liable. Otherwise, the private litigant would have to pay
the entire damage eveu though the public employee, and therefore the
public entity, was equally at fault in inflicting the injury.

The statute should alsc provide rules for contribution among
the public and private litigants. Once a final judgment is rendered
in a joint trial, the judgment against the entity will be smaller
than that ageinst the private parity pecause the entity can deduct
collateral benefits. Thus, in our example, D would be ligble for
only $25,000 while A would be liable for $100,000. If A pays +the
entire judgment, it would seem that D should contribute a full share
of $50,000 even though part of that could be considered "punitive
damages." The statute should provide thet the public entity is not
1iable for dameges already compensated from a collateral source un-
less fairness to a codefendant requires thet the entity pay more than
that amount in contribution. In such a situation, the entity should
be regarded as a private litigant with respect to the rights between

wronzdoers.
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As under private law, if P sues each defendant separately, there
would be no right of contribution even though each is liable for the

entire amount. See Guy F. Atkinson Co. v. Comsanti, 223 Cal. App.2d

342, 35 Cal. Rptr. 750 (1963){private litigantg). Although this rule

is burdensome on the private litigant--because if, for example, the

entity in the example pays its entire liability of $25,000, the private

litigant will still be liable for $75,000--1it constitutes present law
and is beneficial to the public entity. Assuming that the amount of
the recovery will always be greater against the private litigant, the
public entity would rarely benefit from contribution because the col-
lateral source benefits would reduce its liability far below one

hundred percent of the judgment.

EXAMPIE OF APPLICATION OF SQUZA RULE

I ABSENCE OF STATUTE

Problem

P was driving to a construction site in a company truck. The
truck had recently been serviced by A, an independent contractor.
A had negligently left the breke fluid line loose. As P approached
an intersection, the brakes on his truck suddenly gave out and he
could not slow down. B, a public employee on business for D public
entity, drove through a stop sign and hit P's truck, severely injur-
ing P. The brakes on B's vehlcle were faulty due to the negligence
of C, an employee of the agency, who had repalred the vehicle at the
entity's yard. The evidence was conflicting as to whether the brak-

ing difficulties prevented B from stopping.
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Assuming that D proves that the following compensation has

already been received by P from other sources, what part of it may

be deducted from its liability? What cross-actions will lie and

what recovery will be allowed in the cross-actions?

1.

2.

10.

11.

i2.

13.

P has recelved benefits for his hospitelization from a
personal medical insurance policy.

P has received benefits for his hospitalization from a
campany medical insurance policy..

P had a prepaid health plan with a local clinic that treated
him after his release from the hospltal.

P was taken to 2 charitable emergency hospital where he
received free medical treatment before being transferred
to another hospital.

While P is disabled, 2 rich sister is paying his rent for
him on his apartment.

Another sister of § a practical nurse, has taken a leave of
absence from work and 1s gratuitously caring for him during
his disability so that P will have someone who cares close
to him.

Since P could no longer work, his pension went into effect
even though his retirement age was ten years in the future.

P received disability benefits from the social security
office because of his total disability.

Since P was on the job when injured, he is recelving work-
men's compensation benefits.

P had built up 73 days of sick leave and 10 days vacation
time prior to the accident, and was paid for 83 days as
though he were working.

P's fellow union workers chipped in and set up a small trust
fund to help support him during his disabllity.

Under P's 1life insurance policy, he no longer had to pay the
premiums because of the disability; P was also excused from
paying dues in several organizationé—such as the union and
his fraternal group.

P recovered a personal injury settlement against A.
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1h, D can prove the P will pay muck iess in income tax because
of the injury since most of the recovery, being for future
wages, will be tax free and because most of the disebility
payments will be tax free.

Analysis

+ should be deducted?

1. The personal hospitalization lnsurance benefits should be
deducted. The only question 1s vhether P should be reimbursed for
the cost of the insurance for the period of coverage. Since P would
have paid for the insurance whether or not it was uged, it would seem
that i+ should not be compensated even though P theoretically is out
of pocket that amount.

2. The company hospitalization benefits should be deducted.

3. The prepaid health insurance benefits should be deducted.
However, since they are prepald, P might get a recovery for the cost
of the plan for the present period of coverage.

L, P should not be able to recover for the free medical services
provided by the hospital.

5. D should not be able to deduct the rent paid by the sister
although theoretically it is a payment to P because of the injury
suffered, and P will have fewer expenses during his disability be-
cause of the payments by the sister.

6. Logically speaking, P should not be able to recover for the
reasonable cost of & nurse's care although one might imagine that
P would feel obligated to pay any such recovery to his sister. The
family gratuity situation is omne of the hardest on which té reach a
policy decision because, by allowing the deduction of the value of
the services, something the family spent because of the injury is
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being taken insofar as the time spent would be otherwise compensable.

7. Apparently the value of the first ten years of the pension
should be deducted since it represents a substitute for wages. How-
ever, it would appear that a conversion factor would have to be
reached that would take into account the fact that P has already
paid substantial sums info that fund. A reduction of the amount of
benefit deducted would also have to be reached to compensate for the
fact that neither P nor his employer will be paying into the fund for
the next ten years and that, therefore, the amount to be paid to P
upon his reaching retirement will be smaller.

8. This should be adjusted the same as the pension plan
henefits.

9. The workmen's compensation benefits should be deducted.

10. Since P had earned the sick leave and vacation time before
he was injured, the amount of wages peid to him during that period
should not be deducted. This time will be lost to P if he should
eventually return to work. This vesult would be especially true if
P would have received compensation for this accumulated time when
his work terminated.

11. This gratuity from a private source should not be deducted
from P's recovery. If the persons who make such gratuities know
that an injured party will have his benefits from other sources re-
duced because of the gratulty, they will no longer make them. This

ie not good social policy.
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12. All of these things should be deducted{ especially the
insurance premiums. However, 1t can be argued that the walver of
premium was a benefit purchased by P in his insurance contract and
that he should not be deprived of the benefit of that bargain. It
can also be argued that the club and union dues are go unrelated
to the injury as to be not deductible.

13. The settlement is clearly deductible under the rule of

Scuza.

1k. The lower income tax liability is a benefit flowing from
the injury. It should be considered in the ultimate judgment against
D despite the complicated problems in proof.

Cross-actions

1. Pv. A, Pv. B, Pv. C. Unless a gspecial rule is provided

for public employees, A, B, and G, are liable to P for the injury to
him. This liability includes the cost of reasonable medical care,
vhether or not P has actually had to pay medical bills.

2. P v. D. Because of the large amount of deductions for the
benefits P has received from other sources, D, the public entity, will
be liable for very 1little.

3. Dv. B, Dv. C. D has no right of indemnity against B or C.

4. Bv.D, Cv. D. A public entity must indemnify Its employees

if they pay a claim or judgment under Section 825.2 if the public
entity would be required to pay the judgment under Section 825. Sec-
tion 825 provides that the public entity shall not pay amy part of
the judement representing punitive damages- Since the recovery against

B and C will not be reduced by collateral sources unless a special rule
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is adopted,; D will only have to pay that part of the demages repre-

genting the uncompensated 1088 by P Thus, without a change in the

law, the public employees would not be able to obtain full indemnlity

from their employer.

5. Av. D, D V. A. In a sulit joining & and D as joint tort-

feasors, there would b

e two problems. First, evidence prejudicial

to 4 would be admitted to mitigate the 1iability to D. As previously

noted, this result probably would cause P to sue A separately from D.

If he did so, A or D would probably move for consolidation. Con-

solidation would depend on the discretion of the judge.

gecond, if a joint judgment is rendered, A and D would each have

the right to contribution. However, the judgment would be for &

different amount as to each. At present, there is no method of com-

puting contribution where the amount of the judgment differs among

the defendants.

6. P's employer

v. A, B, C, and D. The company employing P,

or its insurer &s a subrogor, would have & right of indemnity against

the tortfeasors for the amount paid on the workmen's compensation

claim to P. Since D has already set this amount off in the action

by B, it will be lisble for that amount only once. However, A may

be liable for that amount twice. Presumably, the right of contribu-

tion between A and 2 would also exist in this sult if a joint judgmen

were rendered., Presumably Band C would have a right of indemnity

against Qaif a judgment is rendered against them.
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